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The Women’s Bureau of the United States Department of Labor 
celebrates its fortieth birthday this month. At a Washington confer- 
ence celebrating the anniversary, the bureau released statistics com- 
paring the women’s labor force when the bureau came into existence 
with that of today. Our cover illustrates some of the changes that 
have taken place since 1920 in the distaff labor force. 


The largest number of women are still employed in the factory. 
However, women of today are more likely to be secretaries or sales- 
women than they were 40 years ago. They are much more likely to 
list a college degree among their job qualifications—there will be 
roughly 156,600 degrees granted to women this year, compared with 
a total of 18,029 in 1920. 

The “average woman worker” of today is a 40-year-old married 
woman. Her counterpart of the 20’s was only 28 and single. Employ- 
ment of women has expanded: One third of today’s labor force is 
feminine. Excluding teen-agers and “plus 65ers,” one out of every 
three women is working. Back at the founding of the Women’s 
Bureau, only one fifth of our total workers were women, and less 
than one out of four women worked. In 40 years, the female working 
force has increased from 8% million to over 22% million, and no 
decline is in view. The Women’s Bureau predicts over 30 million lady 
laborers by 1970. 
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Our cover. This month the Women’s Bureau of the Department 
of Labor is celebrating its fortieth anniversary. The illustration on 
the cover portrays the great contribution that women are making 
through the labor force, and a short piece beginning at page 554 pre- 
sents the director of the Women’s Bureau and Assistant to the Secre- 
tary of Labor, Mrs. Alice K. Leopold. 


The new law imposes duties on employers, too. While one side 
of this coin imposes responsibilities on unions, the other side does not 
necessarily grant rights to the employer. Indeed, the article at page 
443 uncovers a number of areas in which the employer is subject to 
even severe criminal penalties in some cases. The author points out 
several situations in which the person both parties are most concerned 
about, the troublemaker, could cause considerable trouble and even 
financial loss to the employer. Can you conceive of a situation where 
if an arbitration award is not binding the employer may be faced with 
a large back-pay bill for abiding by the award? Well, consider the 
similarity between the standard arbitration clause and the clause 
limiting the member’s right to suit in a “sweetheart” contract. The 
law is too new and too ambiguous—and its legislative history too 
chaotic—to reach firm conclusions, the author contends. But his 
article does raise a number of questions that must be considered by 
those who operate within its purview. The article is written by T. L. 
Tolan, Jr., a member of the Milwaukee law firm of Wood, Brady, 
Tyrrell & Bruce. 


The general role of mediation. Machinery for settling industrial 
disputes is of four types: fact-finding, conciliation, mediation and 
arbitration. James A. Mackraz of the Federal Mediation and Con- 
ciliation Service, Grand Rapids, Michigan, discusses, at page 453, the 
general role which the third type plays in the settlement of disputes 
between management and unions. The use of mediation is voluntary 
and its power grows out of the consent of the disputants. Ideally, the 
point at which the mediator should intercede is where the bargaining 
deadlock is reached or is imminent, but before the calling of the 
scheduled or impending strike. Mr. Mackraz discusses disputes effect- 
ing the public interest, the role of the government, and “crisis” and 
“noncrisis” mediation in his article, which is written out of his experi- 
ence in federal service. 
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Southern textile mills. Union organizers’ troubles with union- 
ization in the South is a matter of almost everyday reading in the 
newspapers. Solomon Barkin, who writes the article beginning on 
page 457, probes into the social background of the Southern worker 
for explanation of organization troubles, because, oddly enough, most 
of these troubles stem not so much from employer antagonism as from 
the environmental and social background of the potential Southern 
textile worker, which breeds distrust and resignation to status. Mr. 
Barkin is director of research, Textile Workers Union of America. 


Injunctions. The discussion of the Norris-LaGuardia Act appear- 
ing at page 473, although not set in the framework of the recent 
decision of the United States Supreme Court in Order of Railroad 
Telegraphers, is enlightening because it analyzes a number of prior 
decisions, discussing the granting of injunctions under that act. This 
article is written by Ronald M. Loeb. It was suggested to us by 
Professor Archibald Cox of Harvard, and it stems from a note which 
Mr. Loeb prepared for the Harvard Law Review. Mr. Loeb is now a 
member of the California bar and is associated with the Los Angeles 
law firm of Irell & Manella. 


Australia. The world Down-Under (Australia and New Zealand) 
has, for a long long time, been steeped in labor problems and labor 


disputes. Employers and unions there have developed a special system 
of arbitration. The article beginning at page 493 by Paul F. Brissenden 
is the result of an extensive study he made of the Australian system. 
Professor Brissenden makes pertinent comments on the differences 
between the Down-Under system and the American system of arbitration. 


It seems that one difference which stands out like a sore thumb 
is the fact that under the Australian system there is more compulsion ; 
and the scope of the Australian arbitration system is much broader 
than ours, because it formulates rules, under which the parties will 
work in the future, that do not necessarily arise out of grievances. The 
United States system steps off from a grievance under an established 
contract. In other words, the award here interprets some portion of 
working rules which the parties have voluntarily drawn up and agreed 
to be bound by. This makes the author’s exhaustive treatment a 
valuable analytical history. He is visiting professor, School of Busi- 
ness Administration, University of California at Los Angeles. 


Congress. In its closing days, Congress is considering a rush 
passage of the minimum wage increase and a Kennedy-sponsored bill 
which would permit construction site picketing. Arguments for and 
against this bill are summarized at page 550 in our “Rank and File” 
department, which also lists forthcoming meetings of labor men at 
page 549. 
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UP. The cost of living rose significantly in April, as 
reflected by the Bureau of Labor Statistics’ Consumer Price 
Index figure for the month—126.2 (1947-1949=100). 
The increase, 0.4 per cent, was 0.3 per cent more than 
the March rise. 


As in March, the April rise was due to an unusually 
large increase (1.5 per cent) in food prices—the sharpest 
since March, 1958. Prices rose most for meats (mainly 
pork), fresh fruits, eggs, potatoes and tomatoes. Dairy 
products and some vegetables remained steady. The 
only significant decline was in the prices of used cars, 
which are meeting keen market competition from new 
compact Cars. 
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DOWN. New construction put in place in April was 
estimated to have declined to a seasonally adjusted 
annual rate of $52.4 billion, 7 per cent below a year 
earlier. Residential building declined, while nonresi- 
dential building increased. 


UP. Common stock prices, as listed in the Securities 
and Exchange Commission’s Index, rose from 393.6 
for the week ending May 13 to 398.5 for the week end- 
ing June 3. The Dow-Jones closing industrial aver- 
age for June 7 was 645.58. 


UP. The National Industrial Conference Board predicts 
a gross national product of about $800 billion (at 
present price levels) for 1970, providing that a favorable 
economic climate exists. The GNP in the first quarter 
of 1960 was $500.2 billion, a rise of $16.7 billion over 
the preceding quarter. 
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UP. Personal income was at an annual rate of $397.4 
billion (seasonally adjusted) in April—$3.4 billion above 
the revised March rate. Labor income accounted for 
2.0 billion of the increase. Proprietors’ and personal 
interest incomes also rose. 

Disposable personal income rose $4.6 billion (sea- 
sonally adjusted) to $345.4 billion between the last 
quarter of 1959 and the first quarter of 1960. 
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NO CHANGE. The Federal Reserve Board's season- 
ally adjusted index of industrial production for April 
was unchanged from the March rate of 109 per cent 
of the 1957 average. 

Auto production rose 3 per cent in April, after 
a decline in February and March. April retail sales 
increased to a new high and consumer goods output, 
4 per cent above last year’s average, recovered some- 
what. Furniture, television and radio production in- 
creased in April, and apparel and other nondurable 
goods production expanded further. 


Output of appliances was reduced over the first 
quarter to levels more in balance with retail sales. 


Despite these gains, the industrial production index 
remained unchanged because of the strong drop in 
steel mill operations—from 92 per cent of capacity in 
March to 80 per cent in April, and in mid-May the 
rate was down to 74 per cent of capacity. New orders 
for steel were reported to be below current produc- 
tion, as steel consuming industries further reduced 
their inventory demands. 


UP. Consumer credit outstanding rose by about $140 
million in March to $51,162 million. This was a smaller 
rise than in March, 1959. A slight increase in install- 
ment credit repaid was more than offset by a large 
increase in new installment credit extended. New 
noninstallment credit outstanding dipped slightly. 
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UP. It seems that the size of our labor force is directly 
proportional to the average daily temperature. As 
spring hesitatingly appeared, total employment rose 
by 1.9 million in April to 66.2 million, about 850,000 
above the level a year ago. Throughout the month 
there were sharp rises in agriculture and construction 
and a substantial pre-Easter pickup in trade. Tempo- 
rary census workers added to the rise. 


As would be expected with an increase in total 
employment, total unemployment dropped substantially 
—by 550,000—to 3.7 million in April. This was about 
double the normal seasonal decline for the month. 
Consequently, the seasonally adjusted rate of unem- 
ployment fell to 5.0 per cent from 5.4 per cent of the 
civilian labor force for the previous month. 
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Manufacturing DOWN. The factory work week again dropped moder- 
Wages and ately, this time by 0.3 hours in April to 39.4 hours. 
H Last month the decline was 0.2 hours. Overtime work 
ours fell from 2.5 hours per week in March to 2.1 hours in 
April. The April work week was 0.9 hours below a 

year ago, partly because of religious holidays occurring 

in the survey week. The decline in weekly hours was 

especially sharp in the auto industry and in the metals 

and machinery industries. Weekly hours rose, how- 

ever, in the lumber, furniture and ceramic industries. 


As a result of the shorter work week, earnings 
of factory production workers dropped by $1.08 over 
the month. This was 62 cents greater than last month’s 
weekly earnings decline. At $89.83, weekly earnings 
in April were at about the level of April a year ago 
($89.87). This was the first month in two years in which 
weekly earnings were not higher than the year before. 


Continuing the downward trend, there was also a 
one-cent dip in average hourly earnings to $2.28. This 
was the result of less overtime work at premium pay. 
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Union members seeking federal court enforcement of rights guar- 
anteed by Landrum-Griffin must first exhaust intraunion and adminis- 
trative remedies.—In the “Arbitration” section at page 539 there is a 
report of an award by a union public review board involving a local 
union’s appeal from the international’s imposition of an administrator- 
ship upon the local. Two recent federal district court decisions in 
California and New Jersey indicate that a local or its members must 
make full use of such procedures as well as administrative remedies 
existing outside the union structure before the federal courts will 
assume jurisdiction in actions based on alleged violations of the 
Landrum-Griffin Act’s “bill of rights.” Both court actions also concerned 
an attempt by members of a local to recover control over the local’s 
affairs from trustees appointed by the international union. 


In Flaherty et al. v. McDonald et al., 40 Lapor Cases { 66,514, the 
plaintiffs were members of a local who attacked the validity of a 
trusteeship on the ground that the purpose for which it was imposed 
was not one which is sanctioned by Section 302 of the new act. The 
plaintiffs also alleged that the administration of the trusteeship since 
its imposition had been in violation of both the union constitution 
and the new act. Jurisdiction of the District Court for the Southern 
District of California was invoked under Section 304(a) which provides : 

“Upon the written complaint of any member or subordinate body 
of a labor organization alleging that such organization has violated 
the provisions of this title . . . the Secretary [of Labor] shall investi- 
gate the complaint and if the Secretary finds probable cause to believe 
that such violation has occurred and has not been remedied he shall, 
without disclosing the identity of the complainant, bring a civil action 
in any district court of the United States having jurisdiction of the 
labor organization for such relief (including injunctions) as may be 
appropriate. Any member or subordinate body of a labor organization 
affected by any violation of this title . . . may bring a civil action in 
any district court of the United States having jurisdiction of the labor 
organization for such relief (including injunctions) as may be ap- 
propriate.” 

The plaintiffs based their right to bring the action on this latter 


provision. 
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The court granted the defendant trustees’ motion for dismissal, 
holding that the filing of a complaint with the Secretary of Labor, as 
outlined in the first portion of Section 304(a), was a prerequisite to 
the court’s assumption of jurisdiction. 


Under similar circumstances the members of a local union sought 
to regain control from trustees in Rizzo et al. v. Ammond et al., 40 
Lazpor Cases { 66,506. The District Court for the District of New 
Jersey declined to assume jurisdiction, including claimed jurisdiction 
arising under the Landrum-Griffin Act. After noting that the act 
protected certain rights of union members “subject to reasonable 
rules and regulations in such organization’s constitution and bylaws,” 
the court said: 


“In accepting membership . . . [in the local and international 
union] the plaintiffs must be deemed to have subjected themselves to 
the provisions of the constitution and by-laws of International. Recog- 
nition of this subjection is expressly disclosed in the statutory section 
last quoted from. Since such rights are made subject to the constitu- 
tion of International, the remedies for review provided by that docu- 
ment must be exhausted before a Federal District Court may properly 
be called upon for relief... .” 


In addition the court held, as had the court in Flaherty v. Mc- 
Donald, that the principal remedy for the plaintiffs was afforded by 
the procedure through the Secretary of Labor. 


Other recently decided cases in which federal district courts have 
refused to assume jurisdiction are Bennett v. Hoisting and Portable 
Engineers, Local 701, 39 Lapor Cases §[ 66,183 (the act’s protections 
extend only to union members, not to employees of the union) ; 
Jackson v. Martin Company, et al., 40 Lasor Cases { 66,434 (union 
officers, as such, are not protected) ; and Smith v. Truck Drivers, Local 
467, et al., 40 LaBor Cases { 66,488 (the act does not provide remedies 
to correct wrongs occurring prior to its passage, and the plaintiff 
must exhaust union hearing procedures before resorting to the courts). 


Jurisdiction was assumed in Johnson et al. v. Local 58, IBEW et al., 
39 Lapor Cases { 66,260. Although the plaintiff had not followed union 
hearing procedures before bringing the action, the court felt that in 
several respects these intraunion remedies were not “reasonable” 
within the meaning of Section 101(a)(4) of the act. 


State court orders employer to comply with contract grievance 
procedure.—A bargaining agreement between a Kansas aircraft com- 
pany and the union representing its employees provided for a three- 
step grievance procedure and for arbitration of unsettled disputes. 
When the union filed a grievance on behalf of 26 employees who 
sought overtime pay for work done on a Saturday, the company 
refused to follow the grievance procedure, stating, among other 
reasons, that the matter concerned individual employees and that the 
union could not file a grievance in its own name. The union then 
brought an action in a state district court for an injunction compelling 
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the company to submit to the grievance procedure. The district court 
held that although the union was not authorized to file a single griev- 
ance on behalf of all of the employees, it could enforce 26 individual 
claims filed by the employees personally. Both parties appealed to 
the Kansas Supreme Court. 

The court cited Textile Workers v. Lincoln Mills, 32 LAaBor CAsEs 
{ 70,733, in which the United States Supreme Court held that under 
Section 301(a) of the Taft-Hartley Act federal district courts could 
compel specific performance of agreements to arbitrate. According 
to the Kansas court, state courts have similar power to enforce these 
agreements. “While it can hardly be said that § 301 of the Labor 
Management Relations Act confers jurisdiction upon the state courts, 
it does not make the jurisdiction of the federal district court exclusive, 
and the Act has been held to look to the establishment of a uniform 
labor-management policy for the nation (Textile Workers v. Lincoln 
Mills, supra). Article VI, clause 2, of the Constitution of the United 
States enjoins upon the state courts the duty to enforce federal law 
in general.” 

The court ordered the lower court to direct the company to arbi- 
trate the grievance filed by the union as well as the individual 
grievances.—Local Lodge No. 774 et al., International Association of 
Machinists v. Cessna Aircraft Company, 39 Lapor Cases { 66,303. 


Injunction against welfare fund misuse.—The Court of Appeals 


for the Seventh Circuit ruled last month that an employers’ associa- 
tion which represented employer-contributors to a welfare fund was 
a proper party to bring an action to test the legality of the fund and 
enjoin violation of the Taft-Hartley Act’s provisions regarding such 
funds. It thus reversed a district court decision (reported at 38 LABor 
Cases { 65,840) which had held that the chief purpose of Section 
302(e) of the act was to give employees a means of obtaining injunc- 
tive relief against improper administration of welfare funds, and not 
to vest jurisdiction in the federal courts to hear a similar action 
brought by an employer. 

It was the appellate court’s opinion that Section 302 is aimed 
primarily at prevention of future misuse of welfare funds, and not at 
providing a remedy for abuse already perpetrated, since the latter is 
available to employees in state courts under established principles of 
equity. Although the court believed that the sole right to bring an 
action for accounting and receivership of allegedly misused funds lay 
with the employees or their representatives, it felt that both employees 
and employers were entitled to seek a federal court injunction against 
such misuse. The court said: 

“Employers have a statutory duty to refrain from making welfare 
fund contributions to ‘representatives’ of their employees unless the 
funds are administered as the statute provides. They are also charged 
with certain duties in the administration of such welfare funds to 
which they contribute. 
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“Employers who are thus charged with statutory duties and who 
may be subject to criminal penalties for violations of this section have 
a sufficient interest in the legality of welfare funds, as defined in the 
statute, to invoke the remedy provided in Section 302(e) for alleged 
violations of the section. A literal reading of the statute as well as 
judicial applications of Section 302(e) support this conclusion.”— 
Employing Plasterers’ Association of Chicago v. Journeymen Plasterers’ 
Protective and Benevolent Society of Chicago, Local 5, et al., 40 LaBor 


Cases { 66,490. 


Employers’ retaliation against “whipsaw” strike.—In this action, 
the NLRB sought enforcement of its order holding that an employers’ 
association composed of eight grocers had been guilty of unfair labor 
practices in fighting a union’s “whipsaw” tactics. After bargaining 
failed to bring about the renewal of an expired agreement between 
the association and the union representing the employers’ grocery 
clerks, the union voted to strike the store of one of the member em- 
ployers. When picketing at that store began, the remaining owners 
locked out their employees who were union members, stating that 
they did so “to preserve their interest in group bargaining, as guar- 
anteed by law.” 


In anticipation of a lockout the union had instructed its members 
to register for state unemployment compensation. Under the law of 
the state, benefits were denied to those whose unemployment “is due 
to a stoppage of work which exists because of a labor dispute.” Also 
denied was compensation for any week in which an employee had 
received wages exceeding $15. The employers protested to the state 
employment commission that payments should not be made since the 
employees were involved in a work stoppage due to a labor dispute. 
To make doubly sure the employees would not receive benefits, the 
employers began recalling employees to work until their earnings 
reached the $15 cut-off point, and then resumed the lockout. The 
Board held that this intermittent lockout and recall, in order to prevent 
the struck employees from receiving unemployment compensation, 
“was a manipulation of tenure and terms of employment which 
infringed upon the collective bargaining rights of these employees 
and tended to discourage support of the Union and concerted activity 
for mutual aid or protection in violation of § 8(a)(3) and (1). 


In denying the Board’s petition for enforcement of its order, the 
Court of Appeals for the Ninth Circuit first held that there had been 
no violation of Section 8(a)(3)’s prohibition of “discrimination in 
regard to hire or tenure of employment . . . to encourage or dis- 
courage membership in any labor organization.” There was no “dis- 
crimination,” held the court, since the “employers’ action in recalling 
their employees, and then releasing them was, as the Board’s decision 
discloses, in no sense selective,—it operated as to all employees; none 
were preferred; none were excluded; all were treated alike.” 

- » (Continued on page 452) 


June, 1960 @ Labor Law Journal 





LABOR LAVY Jovea 


A COMMERCE CLEARING HOUSE PUBLICATION 


June, 1960 Vol. 11, No. 6 


Some Pitfalls for Employers 
Under the 1959 Federal Labor Law 


By T. L. TOLAN, Jr. 


This article raises a number of questions about several sections of 
the new law, which, in turn, leads to one big question: ‘‘Are employ- 
ers saddled with new and serious duties under this law?"’ Mr. Tolan is 
a member of the Milwaukee law firm of Wood, Brady, Tyrreil & Bruce. 


HE Labor-Management Reporting and Disclosure Act of 1959+ 

was of course designed mainly to try to correct the abuses and 
excesses found by the McClellan Committee to exist in the leadership 
of some labor unions. But it is also well known that the new law did 
many other things as well. One of its most publicized provisions 
restored some of the jurisdiction of the state labor boards.?, And 
there were the so-called “labor sweeteners,” including the limited right 
of certain economic strikers to vote in an NLRB election,’ and author- 
ization for prehire contracts * in the construction industry, under cer- 
tain circumstances. Yet surely the most highly advertised provisions 
of the act were intended to restrict union leaders—for example, by 
enacting, in Title I, a “bill of rights” for union members as against 
their leaders; outlawing certain recognition and organizational picket- 
ing and boycotts ;* imposing election safeguards and fiduciary respon- 
sibilities, including bonds, on union officers;’ outlawing hot cargo 





*73 Stat. 519, hereinafter referred to as the act. Two very helpful general 
discussions of the entire act are the symposium in 48 Georgetown Law Journal 
205-429 (Winter, 1959) and the article by Russell A. Smith in 46 Virginia Law 
Review 195 (1960). See, also, the articles by Benjamin Aaron in 73 Harvard Law 
Review 851 and 1056 (March and April, 1960). 

*Sec. 70t(a) of the act, amending Sec. 14 of the National Labor Relations 
Act, as amended (hereinafter cited as the NLRA). 

*Sec. 702 of the act, amending Sec. 9(c)(3) of the NLRA., 

*Sec. 705 of the act. 

* This article does not discuss the special problems in the construction industry. 

® Sec. 704 of the act, amending Sec. 8(b)(4) of the NLRA. 

* Secs. 401, 402, 501 and 502 of the act. See, also, Secs. 609 and 610, forbidding 
deprivation of rights of members. 
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contracts;* banning certain convicts 
and Communists from holding union 
office within a specified period after 
conviction;® and banning extortion- 
ate picketing.’® Title II’s reporting 
requirements, while directed at em- 
ployers and “middlemen” as well as 
unions, also had their origin in a cli- 
mate of “union abuses.” 


What has not been generally recog- 
nized, but becomes clear after a detailed 
study of the act, is that employers 
also have been saddled with new and 
serious duties under the law. Failure 
to recognize them could lead to costly 
mistakes. Many of the pitfalls are 
inherent in one of the basic objectives 
of the act: to guarantee certain rights 
to union members against their unions. 
The reverse of this coin, as others 
have noted,"* is a lessening of the 
union’s power over its own members. 
Perhaps the union may not bargain 
away these rights by agreement with 
the employer; restrictions on mem- 
bers by a collective bargaining con- 


tract may be ineffective. What nearly 
every employer must be concerned 
about is not only the victim of the 
corrupt or undemocratic union but 
also the “troublemaker,” who dislikes 
both the union and the employer and 


who decides to assert himself. That 
he can cause serious trouble is indi- 
cated by the fact that there are civil 
enforcement remedies, which may be 
construed to provide for injunctions 
and damages against the employer as 
well as the union. In certain limited 
situations, employers and their repre- 
sentatives are subject also to serious 
criminal penalties. 


This discussion is designed largely 
to raise questions rather than answer 


them. The law is too new and too 
ambiguous, and the legislative history 
too chaotic, to reach firm conclusions 
in any doubtful area. The implica- 
tions of the statute, as the Supreme 
Court of the United States stated 
with respect to a portion of the Taft- 
Hartley Act, “are of a Delphic nature, 
to be translated into concreteness by 
the process of litigating elucidation” '* 
—a process of small comfort to the 
employer who would like to run his 
business and stay out of trouble with- 
out making labor law experts of all 
of his personnel men. 


Bill of Rights 


Title I of the act is the Bill of 
Rights of Members of Labor Organ- 
izations. Possible pitfalls for em- 
ployers include the following: 


Arbitration.—Section 101 (a) (4) 
states that no labor organization shall 
limit the right of any member thereof 
to sue in any court or before any 
administrative agency. It would not 
be difficult for a court to conclude that 
if a labor organization may not limit 
the right of a member to sue, by its 
own rules, it may not “combine” with 
an employer to do so. Yet, the stand- 
ard grievance and arbitration clauses 
of a collective bargaining agreement 
purport to do exactly that—to pro- 
vide the exclusive remedy for adjust- 
ments of grievances. Especially in 
cases involving seniority (on layoff, 
recall, transfers, etc.), the “trouble- 
maker’s’” possibility of substantial 
financial recovery would be sufficient 
for him to take a flyer. This would 
be particularly true if he brings suit 
with a number of others in a class, 





* Sec. 704(b) of the act, adding Sec. 8(e) 
to the NLRA. 

* Sec. 504 of the act. 

* Sec. 602 of the act. 

* Powell, “The Bill of Rights—Its Im- 
pact upon Employers,” 48 Georgetown Law 
Journal 270, 275 (1959). Many of the ques- 
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tions raised in the “bill of rights” discussion 
in the present article have already been 
raised by Mr. Powell. 

* Justice Frankfurter, for the Court, in 
International Association of Machinists v. 
Gonzales, 34 Lapor Cases § 71,547, 356 U. S. 
617, 619 (1958). 
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Giving labor a recognized partner- 
ship in those affairs of industrial 
society which affect workers, man- 
agement and the general public will 
go far to change the old psychology 
of conflict to one of mutual under- 
standing and respect. 

—David J. McDonald 





such as a group of men given a lower 
seniority rank than they desire. 


If an arbitration award is not bind- 
ing, the employer may be faced with 
a large back-pay bill for abiding by 
the award. We may hope that the 
courts will make an exception and 
will hold that the protection of the 
right to sue, given by the act, was 
not meant to affect standard arbitra- 
tion clauses. This seems a common- 
sense answer. But such a reading of 
the law might make evasion possible. 
Thus, if a union could limit the 
right to sue merely by making an 
agreement with an employer to arbi- 
trate all grievances, a “sweetheart”’ 
contract—one which is easy on the 
employer and union leaders, but sub- 
standard from the members’ viewpoint 

might follow in and 
the arbitrator picked could also be a 
“sweetheart.” Proof of such a deal 
in a particular situation will be diff- 
cult to obtain. And the act was de- 
signed to discourage the “sweetheart” 
The difficulties are obvious 
in trying to distinguish between the 
standard arbitration clause, in the 
usual contract, and a similar limita- 
tion of the members’ right to sue in 
a “sweetheart” contract. Surely a 
court would be reluctant to get into 
the entire history of bargaining and 
make value judgments on the aggres- 
siveness of the union, to decide if this 


some Cases, 


contract. 


was, in fact, a “sweetheart” contract. 
Yet it must be said that in most parts 
of the country the “sweetheart” con- 
tract is very rare. Perhaps a court 
should not ground as important a de- 
cision as the lack of binding effect of 
arbitration clauses on such an insub- 
stantial spectre. 

Conceivably, it may be necessary 
for the employer to secure the con- 
sent of all individual employees who 
may be affected by the arbitration, 
or try to adopt some short-cut method 
for binding these individuals.** 


Check-off of increased dues.—Sec- 
tion 101(a)(3) of the act provides 
that dues and initiation fees payable 
by members of a labor organization 
shall not be increased and no assess- 
ment shall be levied except by vote 
of the members in a certain manner, 
which includes a secret ballot in the 
case of local unions. Suppose the 
union’s business agent tells the em- 
ployer that dues have been increased 
and that a larger amount should be 
checked off and paid over to the union 
as dues each month. Is it the em- 
ployer’s responsibility to make sure 
that the dues have been properly 
authorized under the act? A strong 
argument can be made that any cause 
of action should be against the union 
rather than the employer; but if a 
union member brought suit, he would 
probably join the employer as well, 
on the theory that the dues increase 
was void under the act and that, there- 
fore, the employer had not paid him 
the full wages to which he was entitled. 

One method the employer might 
use to try to protect himself is to 
require new check-off authorizations 
and, as is often done, provide in the 
check-off authorization for the exact 





* This question is distinct from the ques- 
tion of whether or not an aggrieved em- 
ployee must be represented or given the 
apportunity to participate in the arbitration 
hearing in order to be bound, a question 
which is itself as yet unsettled. See Clark 
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v. Hein-W erner Corporation, 38 LaBor CASES 
7 65,899, 8 Wis. 2d 264, 99 N. W. 2d 132 
(1959), reh’g den., 38 Laspor Cases § 66,093, 
100 N. W. 2d 317, cert. den., April 25, 1960; 
compare Jn re Seto, 28 L. W. 2484 (N. Y. 
Ct. App., April 5, 1960). 
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dollar amount of the new dues to be 
checked off. It can be argued, how- 
ever, that even this does not provide 
immunity from such a suit: If the 
dues increase is invalid in the first 
place, the check-off authorization is 
also invalid.* Perhaps a hold-harm- 
less agreement from the union itself 
might be utilized;?® but even this is 
not complete insurance, because the 
union itself may not be solvent at the 
appropriate time and, as pointed out 
below, the officers who sign the agree- 
ment may have been improperly elected 
under the act. 


To be completely safe (and imprac- 
tical) under this section, the employer 
should undertake an investigation of 
how the dues increase was authorized. 
Unions would be asked to open their 
books and records to employers, and 
to make copies of minutes of meet- 
ings available, similar to the practice 
of participants in large corporate loans 
or mergers. To say the least, such 


openhandedness between a union and 
an employer would be a radical de- 


parture from present practices. Im- 
agine the expression on the face of 
the union business agent when an 
employer asks for a detailed audit of 
the union’s affairs. Try to convince 
the business agent that the employer 
is not interested in the records for 
the purpose of undermining the union 
and providing the employer with invalu- 
able information as to dissenting mem- 
bers—all to be used against the union 
later in bargaining negotiations and 
possible strike situations. Might not 


such a demand also be considered 


“interference” with the union in viola- 
tion of Section 8(a)(1)? Furthermore, 
the check-off provision of the contract 
must be examined to see that the 
employer does not have an obligation 
to check off all dues, whatever the 
amount, including the increased amount, 
or be guilty of a contract violation. 


3ut if the employer does not satisfy 
himself that the increase in dues was 
properly authorized, he may also be 
guilty of violation of Section 302 of 
the act, which makes it a criminal 
offense to make payments to a union. 
Checked-off dues constitute an excep- 
tion to this provision, but it would 
not be difficult for a court to hold that 
if the increases were void, the check- 
off exception does not apply. At least 
the required criminal intent would be 
hard to prove in most cases. 


One “easy” answer, of course, is the 
elimination of the check-off. The above 
suggests weighty arguments, in addi- 
tion to the usual ones, against the 
employer agreeing to any check-off 
involving increased dues. 


Ratification of collective bargaining 
contracts.—It is obvious that employ- 
ers want to be sure that they have a 
contract which is binding on the union. 
The most graphic illustration is a 
no-strike clause, which (when it is 
given) is one of the union’s principal 
concessions to the employer in ex- 
change for higher wages and other 
provisions. Assume that the union 
with which the employer must deal 
has the usual bylaw that before a 
contract may be signed, the member- 
ship of the local union must hold a 





“See J. I. Case Company v. NLRB, 8 Lazor 
Cases { 51,173, 321 U. S. 332 (1944), holding 
that individual employment contracts can- 
not be used to defeat the purpose of Sec. 9 
of the NLRA. 

* Such a provision is not uncommon now, 
for other reasons, in the section of the 
agreement on union shop and check-off. A 
typical clause provides: 
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“The union shall accept full liability for 
all claims, demands and suits and will hold 
the company harmless, against any and all 
claims or other forms of liability, including 
expenses of defense, in any claim or action 
of any employee, or the state, local or fed- 
eral government, or any other person or 
corporation, for action taken or not taken 
by the company for the purpose of comply- 
ing with this Article.” 
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meeting, discuss the contract and vote 
on it. Assume, further, that at the 
meeting, certain members who were 
opposed to the contract (containing 
a no-strike clause) were prevented 
from expressing their views, in viola- 
tion of Section 101(a)(2) of the act— 
the so-called “freedom of speech and 
assembly provision” of the “bill of 
rights.”” There is then a vote and the 
contract is ratified by the membership 
in a close division. Does the employer 
have a valid no-strike clause? 

The only answer that can be given 
now is: “Perhaps not.” The law 
(Section 102) provides that any per- 
son whose rights have been infringed 
by any violation of the “bill of rights” 
may “bring a civil action in a district 
court of the United States for such 
relief (including injunctions) as may 
be appropriate.” An attempt to en- 
force a no-strike clause might be 
enjoined under this section at the 
instance of a union member who had 
been denied his right to speak against 
ratification. And such a contract might 
also be held not to be a bar to an 
NLRB election during its term, con- 
trary to the usual Board rules. Once 
again, it would appear that the em- 
ployer must tread the narrow path 
finding out enough about 
procedure to make 


between 
the ratification 
sure that he has a valid contract and 
yet not interfering with his employees’ 
union in violation of Section 8(a) of 
the Taft-Hartley Act.*® 


Elections 


A difficult problem for employers 
is presented by the provisions of the 


new act calling for election of officers 
according to certain procedures and 
within certain time limits.*’ There are 
numerous requirements in the law; 
unless they are followed, the elections 
may be declared invalid. Safeguards 
include the member’s right to be a 
candidate and to distribute campaign 
literature, and the right to vote for or 
“otherwise support the candidate . . 

of his choice.” A secret ballot is re- 
quired in certain instances. Further, 
certain officers are automatically dis- 
qualified for election if they have been 
convicted of certain 
a specified period."* 


Communists or 
crimes. within 


Also, it is possible that a union officer 
may not be legally cashiered unless 


he has been “served with written 
specific charges,” “given a reasonable 
time to prepare his defense” and 
“afforded a full and fair hearing.” *” 
Dues money may not be used to 
finance the campaign of any candidate 
for election.”° 

The most obvious pitfall for the 
employer, under this portion of the law, 
is the common term in the con- 
tract providing that union officers 
and stewards shall be at the top of 
the seniority list (superseniority). At 
layoff time, and in certain transfer 
situations, it may well be claimed by 
some dissident members of the union 
that the officers and stewards were 
improperly elected and therefore do 
not qualify for superseniority. The 
same questions we have raised above, 
on the extent to which the employer 
may inquire into union records as to 
an increase in dues, must be posed 
again; but the questions are even 
harder to answer in the present setting. 





“It has also been suggested that Sec. 
101(a)(2) of the act, providing that mem- 
bers of a labor organization have the right 
to meet and assemble freely with other 
members, would permit members of a labor 
organization to call a wildcat strike in the 
form of a union meeting on company time 
without being subjected to the usual pen- 
alties for wildcat strikes. (Powell, work 
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cited at footnote 11, pp. 274-275.) While it 
is possible that a court would reach this 
interpretation, it seems farfetched. 

* Tit. IV of the act. 

* Sec. 504. 

*Sec. 101(a)(5). The 
what is not certain—that removal from of- 
fice is “disciplinary action.” 

* Sec. 401(g). 


above assumes 





The law’s procedural requirements for 
elections are quite complicated and 
detailed; and, if anything, the union 
is going to be even more reluctant 
to open its files for employer exam- 
ination on election issues. Yet the 
failure to have some assurance that 
the proper election procedures have 
been followed may subject the em- 
ployer to a claim for substantial dam- 
ages by one of his employees who 
alleges that his own layoff or failure 
to be transferred resulted in loss of 
wages to him—and perhaps to others 
similarly situated. 


Reporting 


The new law requires employers 
to report any payments or loans made 
to unions which are not specifically 
permitted under Section 302(c) of the 
Taft-Hartley Act (such as dues prop- 
erly checked off, payments to qualified 
health and welfare funds, etc.).** Yet, 
‘the law retains the provision making 
such payments, with the same excep- 
tions, subject to criminal penalties. 
While Senator Morse * and others 
have opined that such compulsory 
reporting of crimes violates the self- 
incrimination clause of the Fifth 
Amendment, it is clear that this con- 
stitutional protection is not available 
to corporations ** or unions,** and 
there are other possible grounds for 
upholding the law against such an 
attack even by individuals.”*» Employ- 
now remember that any 


ers must 


doubtful payment to a union not only 
may be illegal, but also should be 
brought to the prosecutor’s attention. 
One does not usually violate speed 
limits when one knows that a traffic 
officer is watching; the same mood 
may become prevalent on payments 
to unions or union officials for even 
very minor matters. For example, it 
is technically illegal under the Taft- 
Hartley Act to reimburse union off- 
cials for investigating grievances; the 
only legal payment is for time spent 
adjusting grievances with management.” 
As a matter of contract or practice, 
however, many employers do reim- 
burse union stewards for investigat- 
ing grievances on their own. Techni- 
cally, this should be reported under 
the new law. But the prediction that 


neither employers nor unions will in 
fact report such infractions, and that 
nothing will be done about it by the 
government, is apparently justified.*’ 


Payments to consultants for com- 
batting union organization.—\When a 
small employer is being organized 
for the first time, he often hires an 
attorney to he!p him try to convince 
his employees that they should vote 
against the union. This has always 
been considered a perfectly legitimate 
practice—it is quite different than a 
payment for “union busting” as that 
term is usually used. The small em- 
ployer, not experienced in such mat- 
ters, is often no match—in technique 
or in the wording of communications 
to employees—for the international 





* Sec. 203. 

105 Congressional Record 16386 (Sep- 
tember 3, 1959). 

* Hale v. Henkel, 201 U. S. 43 (1906). 

*U. Sv. White, 322 U. S. 694 (1944). 

* See Fisher, “Constitutional Questions 
Under the New Act,” 48 Georgetown Law 
Journal 209, 213-219 (1959). 

*® See Saxe-Glassman Shoe Corporation, 97 
NLRB 332 (1951), enf’d, 22 LaBor CAsEs 
{ 67,344, 201 F. 2d 238 (CA-1, 1953). 

* Justifiably or not, the Employer Report 
Form LM-10 issued by the Labor Depart- 
ment on May 14, 1960, Pt. B, excludes from 
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the reporting requirement, among other 
things, “payments made to any regular em- 
ployee as wages or other compensation for 
service as a regular employee of the em- 
ployer, or by reason of his. service as an 
employee of such employer, for periods 
during regular working hours in which such 
employee engages in activities other than 
productive work, if the payments for such 
periods of time are: (1) required by law or 
a bona fide collective bargaining agreement, 
or (2) made pursuant to a custom or prac- 
tice under such a colleciive agreement... .” 
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representative who is directing the 
union’s campaign. But under the new 
law the attorney may not be able to 
go quite as far, legally, without re- 
porting. Section 204 of the act does 
exempt attorneys from reporting “‘com- 
munications” from clients; but there 
is no similar provision exempting the 
employers themselves from reporting 
such communications, and a provision 
in the House bill to that effect ** was 
eliminated in the final form of the 
law. Another general exclusion * 
makes it clear that employers’ con- 
sultants and attorneys are not re- 
quired to file reports where the 
employer has retained an attorney or 
consultant only for the purpose of 
“giving advice to such employer 
or representing such employer 
before any court, administrative agency, 
or tribunal of arbitration or engaging 

in collective bargaining on behalf 
of such employer This is 
perhaps not a broad enough exemp- 
tion to cover the kind of practice 
noted above. The Senate Labor Com- 
mittee’s report explained that this 
section exempted employer payments 
to an “attorney or consultant who 
confines himself to giving legal ad- 
vice, taking part in collective bargaining 
and appearing in court or administra- 
tive proceedings , * ~ ae 
lead is followed, the exemption would 
apply to employer payments to a law- 
yer who advises the employer on 
what the employer may say in a letter 
to employees concerning union ac- 
tivity, but it would not apply—if it is 
possible to treat the two cases sepa- 
rately—to employer payments to an 
attorney who does the actual drafting 
of antiunion letters and otherwise 
maps out a campaign to combat a 
union organizing drive. This “dis- 
tinction” will obviously be hard to 
follow in practice. 


employers 
the 


Another difficulty for 
under both the reporting and 
“payments to consultant” provisions 
of the new law results from the inter- 
action of these new provisions with 
Section 8(a) of the Taft-Hartley Act. 
Section 203(a)(3) requires the report- 
ing of any expenditures by an em- 
ployer “where an object thereof, directly 
or indirectly, is to interfere with, re- 
strain, or coerce employees in the 
exercise of the right to organize and 
bargain collectively through repre- 
sentatives of their own choosing a 
Section 203(g) of the new law pro- 
vides that the term “interfere with, 
restrain, or coerce” as used in Section 
203 ‘“‘means interference, restraint, 
and coercion which, if done with re- 
spect to the exercise of rights guar- 
anteed in section 7 of the National 
Labor Relations Act, as amended, 
would, under section 8(a) of such Act, 
constitute an unfair labor practice.” 


Section 8(a)(1) of the NLRA makes 
it an unfair labor practice to “inter- 
fere with, restrain, or coerce employees 
in the exercise of the rights guaranteed 
in section 7.” Until now, a standard 
answer to a ticklish problem under 
Section 8(a)(1) has been that there 
is no really serious consequence even 
if there is a Board determination at 
a later date that an unfair labor prac- 
tice has been committed ; the only real 
remedy, in many situations, has been 
a Board order which, in effect, simply 
says: “Don’t do the same thing again.” 
This safety valve will no longer be 
available, for if the Board determines, 
at a later date, that a particular ex- 
penditure was made to interfere with, 
restrain or coerce employees in the 
exercise of their rights, it would also 
be going a long way toward a holding 
that the employer was guilty of a 
criminal offense if he had failed to 





8 Sec. H. R. 8342, 86th Cong. Ist 
Sess. 
* Sec. 203(c) of the act. 


204, 
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*S. Rept. 187, 86th Cong., Ist Sess. (ac 
companying S$. 1555), p. 12. 





report that expenditure. And the re- 
porting of such an expenditure in these 
situations is quite unlikely: The report 
might, in effect, admit an 8(a) (1) 
violation. 


The same problem occurs with re- 
spect to payments to unions if the 
Board later finds the payments to be 
a violation of Section 8(a)(2) of the 
Taft-Hartley Act, which forbids em- 
ployer contributions of financial or 
other support to a union. A Board 
determination that a payment to a 
union violates Section 8(a)(2) deter- 
mines (leaving aside criminal intent) 
that the employer has committed a 
criminal offense both in failing to 
report the payment and in making the 
forbidden payment under Section 302. 


It will be interesting to observe 
whether or not these facts tend to 
make the Board stricter in its rulings 
under Section 8(a)(1) and (2). Since 
these sections have indirectly been 
converted into criminal provisions 
(assuming “willfulness’’) by the op- 
eration of the 1959 additions and 
amendments to other sections of 
the law, it can certainly be argued 
that in case of any ambiguity the 
Board should rule in favor of the 
employer; something like a “beyond 
reasonable doubt” test should, per- 
haps, now be applied under these 
unfair labor practice provisions.” 


Fiduciary Responsibility 

Sections 501-504 of the act are 
broad, detailed and complex provi- 
sions making the officers, agents and 
stewards of labor organizations re- 
sponsible as fiduciaries and requiring 
the bonding of certain labor union 
officials. Before paying any checked- 
off dues or welfare payments to a 
union official, must the employer see 
to it that the official is properly bonded 


and, for example, has acquired no 
“pecuniary or personal interest which 
conflicts with the interests of’ ** the 
union membership? There is as yet 
no flat answer to this question. Much 
the same arguments, pro and con, 
may be made in answer to this ques- 
tion as those suggested above on the 
question of whether the employer 
must determine whether any increase 
in dues subject to check off was prop- 
erly authorized under the act. While 
it can be hoped that the courts will 
realize the practical impossibility of 
an employer discovering whether or 
not particular union officers have acted 
in the manner that good fiduciaries 
would act, and are properly bonded, 
the equities of a particular case might 
tempt a court to rule in favor of a 
large number of innocent employees 
whose dues were taken to Mexico 
by a union official and who have no 
recourse to recover the sums taken 
except against the employer. One 
theory might be that the employer 
was “in a position to find out the 
facts,’ and that if he did not find 
them out, he acted at his peril in 
paying over dues money to the official 
who subsequently absconded. 


Hot Cargo Contracts 


Agreeing not to subcontract.—Sec- 
tion 704(b) of the act added subsec- 
tion (e) to Section 8 of the NLRA 
and provided that it is an unfair labor 
practice for a labor organization and 
employer to enter into a contract or 
agreement, “express or implied, where- 
by such employer ceases or refrains 
or agrees to cease or refrain from 
handling, using, selling, transporting 
or otherwise dealing in any of the 
products of any other employer, or 
to cease doing business with any other 
person .” Any such agreement 





“The relationship between Secs. 8(a)(2) 
and 302 were the same before the 1959 
amendments. 
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Sec. 501(a) of the act. 
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is declared to be void. Literally, this 
language may outlaw the familiar 
clause in many labor contracts pro- 
hibiting subcontracting.** Prior to 
passage, Senators Kennedy ** and 
Morse * stated that the statutory 
language would outlaw these clauses. 


May an employer voluntarily agree 
with union not to handle hot cargo? 

Under the language of Section 8(e) 
quoted above, the answer to this 
question would appear to be “no.” 
The cautious management lawyer is 
apt to suggest to his client that he 
had better completely ignore any such 
union suggestion—whatever form it 
and disregard even the mere 
information, the union or not, 
that there is a strike. The conse- 
quences to a company which 
doing business with another company 
which is involved in a dispute with a 
union could be very serious. An action 
for very substantial damages might 
be brought by the other company 
against both the union and the com- 
pany which stopped doing business 
with the plaintiff. Even if the defend- 
ant employer had not been approached 
in any way by the union, enough sus- 


takes 
from 


stops 


picious circumstances might be brought 
to the jury’s attention to warrant a 
judgment against the employer for 
“impliedly” agreeing not to handle 
the plaintiff's goods, resulting in severe 
damage to the plaintiff, perhaps even 
including punitive damages. 

While the courts have held that 
there is no right to bring a civil 
action for damages for committing 
an unfair labor practice, but only the 
remedies provided by the act for 
NLRB enforcement and prevention 
of unfair labor practices,** it is pos- 
sible that Section &8(e) would be 
interpreted differently. It is 
provision which is limited to defining 
an unfair labor practice; it is also an 
affirmative statement that an express 
or implied agreement not to handle 
The general rule 


not a 


hot cargo is void. 
of common law is that when a statute 
states a legal rule, an action for dam- 
ages may be grounded upon the viola 
tion of that rule, even though the 
statute itself does not specifically so 
provide.*’ A strong argument can be 
made that no damage remedy should 
be afforded here, since the primary 
was to make a 


aim of Section &(e) 





“Tt has been argued that the language of 
new Sec. 8(e) does not forbid subcontract- 
ing clauses because it enjoins only ceasing 
doing business with another person, rather 
than “refraining and ceasing.” (Previant, 
“The New Hot-Cargo and Secondary Boy- 
cott Sections: A _ Critical Analysis,” 48 
Georgetown Law Journal 346, 355-356 
(1959).) Under this reading, the law 
mits an employer to agree not to subcon- 
tract in the future if he is not subcontract- 
ing at the moment the contract is signed, 
but forbids such an agreement if he is sub- 
contracting at that moment—which, while 
a possible answer, seems a questionable dis- 
tinction, particularly in view of the legisla- 
tive history noted below. And when an 
arbitrator enforces an agreement to refrain 
from subcontracting, is he not making the 
employer subcontracting, in viola- 
tion of Sec. 8(e)? Further, the subcontract- 
ing may take the form of dealing in the 
“products” of the other employer, so that 
a distinction on this ground also seems to 
make little sense. 


per- 


“ ” 
cease 
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This issue is apt to arise soon, since Sec 


8(e) will doubtless be used as an argument 
for employers in arbitration of the familiar 
case in which the union contends that a 
standard recognition clause forbids subcon- 
tracting of work previously done by em 
ployees in the bargaining unit. 

* 105 Congressional Record 15222 (August 
20, 1959), as part of a joint statement with 
Representative Thompson of New Jersey 
arguing for the milder Senate version of the 
hot cargo The House version 
was adopted with provisos not relevant on 
this point. See Conference Report, p. 9. Cf. 
Senator Kennedy’s discussion of the con- 
struction industry proviso to Sec. 8(e), 105 
16415 (September 3, 


provision. 


Congressional Record 
1959). 

105 Congressional Record 
tember 3, 1959). 

* See cited 
628-629. 

* See Remar v. Clayton Securities Corpora- 
tion, 81 F. Supp. 1014 (DC Mass., 1949), 
Judge Wyzanski, and authorities cited. 


16399 (Sep- 


case at footnote 12, at pp. 
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hot cargo agreement an unfair labor 
practice which, according to Section 
10, is to be prevented by the Board 
and not by private action. Further- 
more, other portions of the new labor 
law specifically provide for civil ac- 
tions for their enforcement, and there 
is no such provision with respect to 
Section 8(e).** There can be no sure 
answer now to the damage suit possi- 
bility. 

3ut even if the enforcement of this 
hot cargo provision is limited to the 
NLRB, the employer may be faced 
with investigation and the issuance 
of a complaint by the Board if there 
is any evidence or suspicious circum- 
stances which would tend to support 
the charge by another employer that 
there was a refusal to handle goods 
because of an implied agreement with 


the union not to do so. If the Board 
and courts upheld the charge, the 
defendant might be forced to do busi- 
ness in the future with the charging 
employer—in addition to being sub- 
jected to other Board-imposed pen- 
alties. 


Conclusion 

Other pitfalls for employers, as yet 
unrecognized, doubtless will come to 
light as employers and their attorneys 
live under this difficult statute. Per- 
haps the courts will relieve us of 
many of the worries we suggest. They 
should, if they follow the “general 
mood” of Congress. Until they do, 
however, the cautious employer must 
devote still more time and effort in 
endeavors other than making and 
selling his product. [The End] 
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Turning to the claimed violation of 
Section 8(a)(1), the court noted that 
the use of a lockout to counter whip- 
saw strikes had been held lawful by 
the Supreme Court in NLRB v. Truck 
Drivers Union, 32 Lapor_ CASES 
70,593. Since the lockout itself was 
lawful, it was the court’s opinion that 
the additional economic pressure ex- 
erted by the employers to make the 
lockout more effective could not be 
held unlawful. “By that economic 
weapon the employers undertook to 
see that the union members who were 
proposing to pick them off one at a 
time by the ‘whipsaw’ tactics were 
denied the opportunity to collect wages 
while they were doing this. Here, 
when the Board undertook to say that 
this economic weapon could not be 
made fully effective in the manner 


the respondents undertook to do, the 
Board was and choosing 
which economic devices of labor and 
management shall be branded as un- 
lawful.’ As the Court said... [in 
NLRB v. Insurance Agents’ Interna- 
tional Union, 39 LaBor Cases § 66,239] 
‘the activities here involved have never 
been specifically outlawed by Con- 
... The Board here was mov- 


‘picking 


gress.’ 
ing ‘into a new area of regulation 
which Congress had not committed 
to it.’ ... It was none of the business 
of the Board ‘to define through its 
processes what 
might be permitted negotiating parties 
in an “ideal” or “balanced”’ state of col- 
lective bargaining.’”—National Labor 
Relations Board v. Great Falls Em- 
ployers’ Council, Inc., et al., 40 Lapor 
Cases {| 66,469. 


economic sanctions 





*See Sec. 704(e) of the act, amending 
Sec. 303(a) of the NLRA. 
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General Role of Mediation 
in Collective Bargaining 


By JAMES A. MACKRAZ 





Mediation can endow collective bargaining with a maturity and a rationale 
that adds flesh and blood to the skeleton of industrial self-government. 
Mr. Mackraz is commissioner, Federal Mediation and Conciliation Service, 
Grand Rapids, Michigan. The views expressed in this article do not neces- 
sarily represent those of the Federal Mediation and Conciliation Service. 





UR NATIONAL LABOR RELATIONS POLICY is based upon 

free collective bargaining. Other than as proscribed by statute 
and common law, chief reliance for minimizing industrial conflict and 
promoting good labor relations is placed upon the parties directly 
at interest. In so encouraging labor and management to pursue their 
self-interests through collective bargaining, the nation’s policymakers 
act on the sound fundamental premise that such collectively bargained 
transactions, in the aggregate, will best promote the public interest. 

Even as this policy is enunciated, the same pronouncements 
endorse government mediation as a desirable adjunct to free collective 
bargaining. Both through tradition and in statutory expression, public 
mediation is recognized as being fully consistent with a system that 
affords the widest scope for self-determination by labor and manage- 
ment. Mediation, unlike other roles of government in labor relations, 
exercises no decision-making function nor enforces any laws. Any 
impress left on a collective bargaining relationship through mediation 
results primarily from the mutual and voluntary assent of the bar- 
gainers, acting in their own self-interests. The vitality that is media- 
tion’s is derived from, and depends exclusively upon, the institutional 
framework within which it operates. In theory as well as in practice, 
mediation facilities are made available to disputants for the entirely 
legitimate purpose of assisting them in pursuing their own goals as 
they, not any third party, conceive and define them. Consistent with 
our labor relations policy, then, mediation serves the public interest in 
proportion as labor and management are enabled to maximize their 
own self-interests through the assistance of mediation. 


Consent of Disputants 

Because our system of mediation is a voluntary one, the general 
rule is that the mediator participates in collective bargaining nego- 
tiations only with the prior consent, tacit or express, of the disputants. 
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It sometimes happens that an offer 
of mediation assistance is outrightly 
rejected by one or both parties. This 
might reflect a traditional political 
distrust of government intervention 
into private areas, however slight the 
impact; a fear by the negotiators that 
to accept mediation assistance is to 
confess personal inadequacy for the 
job at hand; or an unwillingness to 
risk unbalancing one’s bargaining 
posture by the admission to negotia- 
tions of an additional variable, in the 
form of a public representative. This 
latter particularly holds where pros- 
pects appear favorable for prevailing 
upon the other side to accept one’s 
position with a minimum of conces- 
sions—where, in the parlance of the 
trade, one is bargaining from a posi- 
tion of power. 


Free collective bargaining provides 
not only the widest scope within 
which disputants might determine the 
terms and conditions of their con- 
tract. At least equally significant is 
the principle that the directly affected 
parties ought themselves to devise 
the procedure to be used in reaching 
such agreement. As in other areas 
of human activity, the end to be at- 
tained. is given precedence over the 
means therefor only at the risk of 
serious injury to fundamental values. 
Accordingly, and aside from a prac- 
tical problem of making a beneficial 
contribution toward resolving the dis- 
pute in the absence of at least tacit 
consent to mediation by both sides, 
the mediator’s policy will be to re- 
frain from entering where he has been 
advised that mediation is not desired. 


Disputes Atfecting Public Interest 


Subject to separate considerations 
are those disputes that affect the pub- 
lic interest to a greater than routine 
degree. These would appear to cover 
the so-called national emergency dis- 
putes, including those involving im- 
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portant defense production; those af- 
fecting basic, nation-wide industries; 
and the more localized public utility 
(and quasi-utility) matters. Here, 
the common and significant factor, as 
George Taylor has pointed out, is 
that the general public feels the criti- 
cal pinch of a strike sooner than do 
the disputants. And where the lat- 
ter’s remedy, in the event, is to accede 
to the other side’s offer of settlement 
conditions, however unpalatable, the 
public’s only recourse, in throwing in 
the towel, is to pressure the govern- 
ment to effect a conclusion. Only 
secondary concern is displayed for 
the merits of the contest and, regret- 
tably, little if any for the sanctity of 
the collective bargaining system. 

A substantial case can be argued 
that free collective bargaining, as gen- 
erally conceived, has never existed, 
nor ever will, in these areas that are 
peculiarly affected with a public inter- 
est. This is not to say that public 
policymakers and administrators need 
not be vitally concerned with preserv- 
ing and enlarging the scope of self- 
determination in these sectors of the 
labor relations It does sug- 
gest, however, why mediation cannot 
impose upon itself the same degree of 
restraint, in considering whether to 
intercede in the matter, as is gener- 
ally the case for the more common 
kinds of disputes. In response to the 
compelling demands of the genera! 
public, as well as in the interest of 
minimizing further, and more serious, 
government intervention into the col- 
lective bargaining arena, the provid- 
ing of mediation service here cannot 
be conditioned upon the prior consent 
of the parties as to the need or appro- 
priateness for such service. 


Point at Which 
Mediator Should Intercede 

The best labor-management agree- 
ment is the one negotiated and agreed 
upon by the parties themselves, 


scene. 


June, 1960 @® Labor Law Journal 





through means and on terms of their 
own choosing. Accordingly, dispu- 
tants are encouraged to exercise all 
efforts to resolve their own problems 
not only for their own collective 
sakes, but also from the public inter- 
est point of view as well. If attempis 
at peaceful resolution fail, an ensuing 
strike is looked upon not entirely as 
an unmitigated evil, for it underscores 
the vital principle of free choice in 
collective bargaining. Additionally, 
it instills a renewed respect and serves 
to clear the air between the antag- 
onists, as well as to most efficiently 
mutually agreeable, 
settlement of the 


bring about a 
self-determined, 
dispute. 

despite such salutary aspects 
of the strike, it is desirable that a 
governmental mediation effort be 
made to assist the parties in their at- 
tempts to reach voluntary agreement 
without the necessity of interrupting 
sacrificing wages and 


But 


production, 
risking industrial and social disturb- 
ances — common fruits of economic 
warfare. Ideally, in many minds, the 
point at which the mediator should 
intercede is where the bargaining 
deadlock is reached or is imminent, 
but before the calling of the scheduled 
or impending strike. In this way, the 
directly interested parties will have 
had time to exhaust their own re- 
sources in trying to reach agreement, 
and the government will have been 
provided reasonable opportunity to 
protect the less direct interests of the 
public at large, without, in the process, 
interfering unduly in an area of pri- 
vate endeavor. 

In this context, mediation service is 
requested by one or both parties when 
a deadlock is at hand or, less com- 
monly, is preferred by the govern- 


ment at such point as a public service. 
But because of the volatile nature of 
the collective bargaining relationship, 
a deadlock does not lend itself to 
simple determination (short of mani- 
festing itself in the form of a strike— 
and even then, with some exceptions). 
Prior agreement by both sides as to 
its existence is not a condition prece- 
dent to the establishment of a dead- 
lock. Either side, unilaterally, can 


presently create one in virtually all 
instances by merely qualifying its 
existing settlement proposal with a 


special note of finality. As a prac- 
tical matter, then, an expressed desire 
for mediation service by either side 
raises a presumption that an impasse 
is imminent, or already reached. (In 
the not uncommon event that the pre- 
sumption is disputed by the other 
side, the mediator effectively 
suggest procedures, including further 


may 


direct bargaining sessions, that will 
provide either or both sides with the 
opportunity for making a more realis- 
tic estimate of the state of their mu- 


tual problems. ) 


Forms of Government Role 
in Mediation 

In contrast to situations where the 
intercession of government mediation 
is resisted are those collective bar- 
gaining relationships which, in the 
eyes of some observers, make exces- 
sive .use of mediation. Basically, 
these members of labor and/or man- 
agement are charged with avoiding 
the obligations of a free collective 
bargaining system by shunting their 
problems to a third party, rather than 
facing up to the possibly laborious 
and unpleasant task of self-determin- 


ing a solution.' The reasonable con- 





*The Devil Theory of Historical Inter- 
has been adapted by some to 
indict the mediator and his role in this 
connection: Progress toward the optimum 
level of labor-management harmony is preju- 


pretation 


Mediation 


diced by unscrupulous mediators engaged in 
the “procuring” of labor disputes. By his 
overzealous solicitation of the labor rela- 
tions welfare of negotiators, the meddling 

(Continued on following page) 
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cern of the critics is the continued 
vitality of collective bargaining and 
industrial self-government. Evidence 
is ample to show that some of the 
nation’s more mature labor-management 
relationships resulted from meeting 
critical problems head-on; and that 
the accompanying acrimony and even 
bitter economic warfare did not pre- 
clude the attainment of eminently 
satisfactory accommodations. 


Negotiations reflecting this concern 
usually are characterized by a “pre- 
mature” impasse. A strike is clearly 
not threatened; but, in the sincere 
judgment of one or both disputants, 
recourse to further direct bargaining 
would be futile, or even detrimental 
to the prospect of eventual agreement. 
In the face of a request for mediation 
service by both disputants (or by one, 
with the tacit or express consent of 
the other), what is the proper medi- 
ator role here? 


Our labor relations policy for in- 


dustries affecting commerce places 
only major'reliance upon the directly 
interested parties to act in the public 


interest. The minor role in maintain- 
ing and promoting industrial peace, 
in a framework of free collective bar- 
gaining, is affirmatively reserved to 
the federal government, responsibility 
for which function is imposed largely 
upon its mediation service. Con- 
ceptually, this government (mediator) 
role can assume two distinct forms. 


“Crisis” mediation.— In his most 
popular role, the mediator, as a mat- 
ter of policy, avoids participating in 
dispute negotiations except as a last 
resort, after the parties have exhausted 
their own efforts at reaching a settle- 
ment short of a strike. Even if, in 
retrospect, it may be felt that an 





(Footnote 1 continued) 
mediator, in effect, holds out a premium on 


procrastination to a bargainer who other- 
wise would—then and there—ink his signa- 
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earlier mediator entry might have 
averted a strike, such an admittedly 
undesirable event is looked upon as 
not too dear a price to pay for a 
policy which is founded upon and en- 
courages self-determination by the 
disputants of the terms under which 
they will conduct their own daily busi- 
ness. Under circurastances surrounding 
the crisis intercession, it is considered 
not too unseemly for the mediator to 
swing his weight around in order to 
do his job effectively. Among other 
measures, this situation justifies his 
summoning (“forcing’’) recalcitrant 
disputants to attend his conferences. 
It may support his decision to make 
public recommendations for a settle- 
ment, if all else fails. 

Here, the role of the government 
in collective bargaining is minor in 
the sense that it limits its participa- 
tion to the relatively small number of 
disputes which threaten imminently 
to develop into strikes, or have so 
developed, despite the parties’ best 
efforts at resolution.?, This kind of 
mediation commends itself for its 
simplicity. Government’s role in 
negotiations is held to a quantitative 
minimum, and maximum responsibil- 
ity is clearly imposed upon the dispu- 
tants to find, in their own way, the 
answers to their problems. When 
government does enter, it enacts its 
role at a psychologically advantageous 
point in bargaining and the fair meas- 
ure of success it achieves seems to 
confirm the wisdom of this kind of 
limited third-party participation in 
collective bargaining. 


“Noncrisis” mediation.—Here, the 
government may play an active role 
in negotiations that are not necessar- 
ily regarded, by either the parties or 

(Continued on page 560) 





ture to the tentative contract settlement that 


lies before him. 
*But in those few, the government’s 
(mediator’s) role may be of major proportions. 
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The Personality Profile 


of Southern Textile Workers 
By SOLOMON BARKIN 





The organizer's task is not only to corral the hard-core unionist but 
to indoctrinate a wider group in the South. Mr. Barkin discusses the or- 
ganizer's peripheral problems in widening acceptance of unionism in that 
region. He is director of research, Textile Workers Union of America. 





HE VARYING DEGREES of success achieved in organizing 

workers in different industries and locations have raised basic 
questions concerning the appropriateness of uniform procedures and 
techniques in union campaigns. Skillful organizers have always known 
of the need of adapting themselves to specific areas and have not 
hesitated to revise strategies, time schedules and approaches to meet 
the needs of a particular drive. Personalities with special backgrounds 
or traits are quite frequently better suited to one group of potential 
recruits than to another. A successful venture usually demands that 
the staff and program be adapted to the specific social organization, 
people and cultural values found at a given site. 

Formal study and analysis of local needs and deliberative review 
of the data have not been common, although now more unions tend 
to investigate and probe prospective organizing areas before they 
commit themselves to full scale campaigns. These inquiries have 
rarely been made in the past because unions have relied upon union 
representatives assigned to make the preliminary study and to act 
as their own analysts. Most of them have been recruited from iden- 
tical or similar economic and cultural groups as the people being 
organized, and therefore they have been deemed as being capable of 
canvassing feelings and attitudes with great ease and understanding 
and as being able to pick out the nuances in mores and social organ- 
ization significant to such programs. They have also learned to 
utilize local contacts and leaders for advice and guidance in the 
development of their plans. 

As the difficulties of unionizing new groups have increased during 
the last decade, more interest has been developed among trade unions 
in formal descriptions and definitions of the individual social structures 
and the cultural patterns of the people being organized. It is hoped 
that this information will serve to check the union leaders’ current 
images of the attitudes and behavior patterns of the unorganized 
workers. Similarly, the information might make it possible to evaluate 
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formally the changes in _ strategy, 
methods and appeals needed for more 
effective operations. 


In turning to these data, unions are 
in no way minimizing the existing 
obstacles to new union organization. 
They recognize the basic difficulties 
created by the provisions of the Taft- 
Hartley Act and their application by 
the National Labor Relations Board; 
the rising and more belligerent em- 
ployer opposition to unions; the tainted 
image of unionism circulated by the 
press and antiunion forces; the pre- 
vailing complacency among the work- 
ing population; the increased employee 
reliance on individual efforts at boost- 
ing one’s status; the growth of many 
new industries and nonmanual jobs 
employing people with little previous 
experience with unions and collective 
bargaining. While the trade union 
movement knows it must deal with 
each of these impediments, it is also 
aware that its regular organizing ac- 
tivities must be pursued more dis- 
cerningly and deliberately in order to 
be effective in face of these odds. 


In an effort to increase the effec- 
tiveness of the recruiting activities 
among Southern textile workers, an- 
alyses and reviews have been made of 
the personality profiles of both the 
unorganized and the organized textile 
workers. The information was as- 
sembled from firsthand observation, 
from discussion and from field studies 
by sociologists and opinion surveys 


made by commercial organizations.* 
They highlight the specific impact 
that the peculiar environment and the 
cultural organizations of the Southern 
textile community have upon these 
workers and their families. The con- 
trast in the profiles of the unorganized 
and the organized workers focuses on 
the changes effected by unions as well 
as on the restrictions of their power 
to influence and change the cultural 
patterns prevailing in the textile 
South. 


Profile of Southern Textile Worker 


Understanding the personality of 
the Southern textile worker—both un- 
organized and organized—demands 
not only an awareness of his indi- 
vidual propensities but also a com- 
prehension of the impression made on 
him by his mill job, his relatively low 
standard of living, the culture in which 
he lives, and his comparative im- 


mobility and relative isolation from 


the mainstream of American social 
development. His profile is distinc- 
tive; for while he has an awareness 
of the American dream to better him- 
self and to share in a constantly rising 
and expanding standard of living, the 
unorganized textile worker appears 
basically resigned to the fact that he 
will not share in it. He is generally 
without knowledge of, or confidence 
in, the ability of collective action to 
effect any significant change.? Fear- 
ful of the outside world, he has con- 





*The author wishes to acknowledge the 
assistance he has received from the members 
of the staff of the Textile Workers Union of 
America through the exchange of ideas and 
the textile workers who aided him in gain- 
ing an understanding of their life patterns, 
attitudes and problems. Specific acknowl- 
edgements must be made of the discussions 
with Professor John Kenneth Morland of 
Randolph-Macon Women’s College and Pro- 
fessor Donald F. Roy of Duke University, 
both of whom are engaged in the study of 
textile mill communities and the latter in the 
study of textile mill union organization cam- 
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paigns. Two opinion surveys by commercial 
organizations of textile mill workers were 
helpful in providing an independent test of 
many hypotheses. The author is grateful to 
the University of North Carolina Hospital, 
Department of Psychiatry, before whom was 
read an earlier draft of this paper which 
focused on the mental health problems of 
Southern textile workers. 

* Compare this analysis with study of au- 
tomobile workers by Eli Chinoy, The Auto- 
mobile Workers and the American Dream 
(Garden City, New York, Doubleday & Com- 
pany, 1955). 
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tinued to accept the social and economic 
pressures within his own closed com- 


munity. 


The Southern unorganized textile 
worker continues to accommodate 
himself to his low income—thankful 
for the intermittent progressive im- 
provements which appear to come to 
him with little exertion on his own 
part. Disaffection exists among these 
people, but real restlessness is ex- 
pressed primarily among younger 
persons in the form of outmigration 
rather than internal protest. Dissent 
is submerged in the very 
to remain within the community. 
Repression, discrimination and past 
failures in establishing unions have 
discouraged direct group 
efforts to effect change. 


decision 


renewed 


In contrast, the unionized textile 
workers have gained a new feeling of 
security and status in the mill. The 
union has helped develop in them a 
sense of independence and pride in 
their ability to create and maintain 
their own institutions. They have 
defended these organizations at great 
personal sacrifice. The union has 
offered opportunities for many to free 
themselves somewhat from the grip 
of local pressures and the employer. 
In their representative position, union 
leaders and active members have 
gained status both within the mill 
and the worker community. In some 
instances they have become important 
in the political life of the community, 
which has made them more self- 
confident and independent. However, 
they, as a group, have not been able 
to topple the older feudal pattern of 
controls and restraints because of the 
limited coverage of union organiza- 
tion, the unfavorable economic cir- 
cumstances prevalent in the job-scarce 
Southern economy and the reverses 
in the textile industry itself. 


The textile worker is born into a 
sheltered environment and mode of 
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life which makes few demands on him 
other than continued hard work. All 
institutions in his community are de- 
signed to insure his acquiescence and 
submission to the prevailing way of 
life and to his employer. He has had 
little or no experience in collective 
action, save in the church. While he 
is critical of the treatment accorded 
him and his family and is unhappy 
with his lot, he is not prepared to risk 
the consequences of dissent. 


In moments of rage the textile 
worker may strike or become emo- 
tionally distressed ; but, in recent years, 
as economic conditions have progres- 
sively improved and employment has 
yielded a better living, these out- 
breaks have become less frequent. 
Feelings have been repressed, per- 
sonal withdrawal is more common, 
and reactions have been widely sub- 
limated in the absorption with daily 
routines and completely personal im- 
mediate issues. Those desirous of a 
more independent and self-respecting 
position and a fuller expression of ego 
have had to leave the community. 
The mass of workers, however—par- 
ticularly women and those of older 
age groups—have yielded to the all- 
embracing employer and community 
controls constraining the individual 
worker. 


The recent introduction of new items 
such as refrigerators, radios and tele- 
vision into the homes of the unorgan- 
ized worker has acquainted him with 
the main currents of American cul- 
ture. Many diverse new forces are 
currently impacting upon him—the 
communications systems, the public 
schools, the new technology in the 
mill, the automobile, the contracting 
opportunities for textile mill employ- 
ment, home ownership, and union- 
organizing messages—but their effect 
has been to increase the number of 
young people leaving the textile mill 
community without, however, alter- 
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ing the way of life of those remaining 
within it. If anything, the outmigra- 
tion appears to have reinforced the 
homogeneity of the mill population 
and its acquiescence to the existing 
mill culture. 


While there are no precise data on 
the volume of gross or net migration 
of textile workers from textile mill 
areas, two indices provide statistical 
evidence of the continuance of the 
outward migration. First, actual em- 
ployment in the textile mill products 
industry declined during the fifties 
in the 12 Southern textile states. 
Starting the decade with some 630,000 
employees, the number had shrunk by 
the end of the decade to less than 
580,000.° New workers in textile areas 
in which one-industry communities 
predominate have had to find employ- 
ment in other industries within, or 
outside of, the area. While job op- 
portunities have developed in newer 
industries to absorb some of these 


people, many have migrated out. Evi- 


dence of the strength of this exodus 
is provided by the fact that in the 96 
textile counties—each having several 
hundred textile workers—in the four 
major Southern textile states, popula- 
tion actually declined from 1950 to 
1958 in 21, and was stable (a rise of 


less than 5 per cent) in an additional 
14, of these counties. In contrast, the 
population of these states actually 
rose by more than 8 per cent despite 
the serious losses in rural counties. 
In the State of South Carolina, with a 
population increase from 1950 to 1958 
of 11.7 per cent, seven of the 21 textile 
counties reported a drop in population 
and five reported a stable population.* 


Textile Mill Job 


The dominant factor in shaping the 
life and personality of the textile worker 
is his employment.® Fundamentally, 
it is a low-wage job in an autocratic 
and paternalistic environment. The 
skills and training are easily acquired 
in a matter of days or, at the most, 
weeks. Except for a few mechanical 
and maintenance tasks, refined judg- 
ments are not demanded. The primary 
duties are simple to perform and in- 
volve handling of materials, main- 
taining the machine in operation by 
feeding supply packages as needed, 
removing finished products and re- 
pairing breaks in the material when 
they occur. Mechanical or electronic 
devices automatically stop the ma- 
chine when breaks occur or when 
product packages have been built to 


proper size. The worker, therefore, 





*Employment in the 12 Southern states 
dropped to 593,000 in 1957; 565,000 in 1958; 
and 573,000 in 1959 (source: United States 
Bureau of Labor Statistics). 

*The data on changes in population from 
1950-1958 in the four major Southern states 
in textile counties (counties with several 
hundred textile workers or more in 1954) 
were as follows: 

Textile Counties 
Number 
Showing Change 
Less than 
Drop 5% Increase 


Total 
State Counties Total 
aa. 8 
159 25 
ee 42 
. 46 21 


372 96 
Sales Management. 


Total 


Source: 
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* Other studies which have probed the ef- 
fect of environmental influences on person- 
ality and attitudes are: J. A. Kahl, The 
American Class Structure (New York City, 
Harcourt, Brace & Company, 1957); John 
J. Honigman, Culture and Personality (New 
York City, Harper & Brothers, 1954); and 
Louis P. Thorpe and Allen M. Schmuller, 
Personality, An Interdisciplinary Approach 
(New York, D. Van Nostrand Company, 
1958). 
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patrols his station either on a regular 
schedule or when he observes a stopped 


machine. By experience he develops 


a keen sensitivity to such occurrences 
—either by visual, sound or physical 


signals. 

Within the mill the worker’s great- 
est fear is that machines will stand 
idle waiting for him. Not to be “on 
top” of the job is a mark, to his 
peers, of inferior performance as well 
as an invitation for criticism and 
reprimand by his superiors. This con- 
stant state of alertness to breaks and 
stops creates a high degree of stress 
for the textile worker and contributes 
to his highly emotional responses. 


Another irritant for workers is the 
necessity of observing a regularized 
schedule of machine patrol. If, be- 
cause of pride in his own performance 
or past habits of workmanship, the 
employee retraces his steps and re- 
pairs yarn breaks, his already exact- 
ing work effort is increased without 
additional compensation. Resentment 
against the job then mounts. In some 
cases, management may even penalize 
the worker for following this course. 
But older work habits prompt the em- 
ployee to continue these patterns, 


Most incentive systems in textile 
mills create another unfavorable stress. 
They pay not for actual work per- 
formed, but for production. If an 
operation is running according to a 
set standard, the employee is compen- 
sated in line with the expected work 
level of application. But if conditions 
are below par, as they intermittently 
tend to be even in the best operated 
mills, the employee must apply him- 
self at a higher-than-prescribed effort 
level. It is traditional for the textile 
worker to beiieve that the harder he 
works, the less he is likely to earn. 
Textile workers are further beset by 
a conviction that as machine oper- 
ations or their own performances im- 
prove, or both, the employer will call 
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in the time-study man to re-evaluate 
the job—invariably reducing allowed 
time for duties and increasing ma- 
chine assignments. 

Most moves to increase the number 
of machines tended by operators create 
new fears, anxieties and pressures— 
the cumulative effects of which have 
bred the historic hatred of the “stretch- 
out.” Tension increases among work- 
ers as they face both new work patterns 
and the physical demands resulting 
from the larger machine assignments 
with the fear that they may not be 
able to handle the new job. In the 
past, these innovations regularly caused 
spontaneous outbursts and, at times, 
strikes. As income has risen, the 
hysterical protests have disappeared 
and the number of sudden strikes has 
been reduced ; but the resentment still 
remains. In conversation with textile 
workers about their jobs, this indig- 
nation with the changing work assign- 
ment is prominent and their remarks 
about it are invariably bitter. 


Higher machine assignments gen- 
erally result in a reduction in the 
number of workers in the mill. This 
probability intensifies the fear of change. 
The injury is most personal even 
when the individual worker is not 
affected, for the displaced persons 
might well be members of the family 
or close friends and the intimate re- 
lationship of the people to one another 
makes this occurrence a personal prob- 
lem. Older people, well aware of the 
greater physical stamina demanded 
by the new assignments, recognize in 
them a special threat to their continued 
employment. There is no vision of a 
utopian retirement village to soften 
their assignment to the human scrap 
heap in the mill village itself. 

Workers, particularly in nonunion 
mills, are seldom warned of impend- 
ing job changes. Prevailing personnel 
practice in textile mills clearly rules 
out such preparations. The front office 
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is endowed with the right to discharge 
people at will. There is little oppor- 
tunity for discussion, adjustment or 
revision by the worker. His respon- 
sibility is to meet the job test or to be 
released—and many are. Even the 
qualified are laid off as the total num- 
ber of jobs contract under the impact 
of rising productivity and stable total 
demand. 


There is little compensation for these 
job conditions in the way of in-plant 
advancement. The occupational lad- 
der is limited and the span of wages 
between the lowest and highest rungs 
is very narrow. With a prevailing 
minimum wage of $1.25, the average 
straight-time plant average is $1.50 
and the highest rate for production 
workers, loomfixers, is $1.80. The 
great body of men and women earn 
about the same pay—close to the plant 
average. The contracting total work 
force further limits these chances for 
improvement. For women, the op- 
portunities for promotion are even 
more restricted. Most of them, also 
burdened by household chores and 
family obligations, accept the job as 
necessary labor with no hope for gains. 


General wage increases are there- ° 


fore the primary method for economic 
improvement. With an average hourly 
wage at least 37 per cent below the 
all-manufacturing average, the amount 
of the increase seldom equals that 
granted in basic industries. No raises 
were given in 1949, 1952-1954 and 
1957, when workers in other indus- 
tries received them. The uniform ap- 
plication of the wage boost throughout 
the Southern industry further rein- 
forces the feeling among workers that 
improvement is not related to per- 
sonal effort or organization. 


Because the industry is not sub- 
stantially unionized, workers have had 
little control over the frequency, occa- 
sion or amount of the increase. More- 
over, the individual employer himself 
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. . . the best test of truth is the 
power of the thought to get itself 
accepted in the competition of the 
market. —Oliver Wendell Holmes 





is uncertain and without knowledge 
of the time when he will grant a raise. 
An individual employer of an “inde- 
pendent mill,” when approached, will 
likely shrug his shoulders and explain 
that he will follow the industry’s pat- 
tern in granting his wage increases. 
Being commercially competitive with 
others, he is unwilling to move on 
his own. He depends, traditionally, 
upon the industry’s two leaders to set 
the pace. Both the employer and the 
worker, therefore, uncertainly await 
the signal from the pacesetters, and 
the latter have been regularly moved 
to grant increases to forestall union 
organizing drives which have been 
intensified during periods when the 
national unions have felt the industry 
capable and obliged to give the increase. 

Within the mill the unorganized 
worker is completely at the mercy of 
both major and minor supervisors. 
The latter has the power to determine 
discharges and layoffs and to make 
exceptions to seniority practices, giv- 
ing preference to those whom they 
favor. Only the necessity for a stable 
complement of workers safeguards the 
work force from completely capricious 
behavior by supervisors. Even so, 
regular workers are often forced to take 
time off to make place for spare hands. 

The worker is always on guard with 
his superiors. He must avoid incur- 
ring their wrath or enmity. He must 
remain subservient and vigilant to 
avoid arousing displeasure. Deeper 
and deeper repressions result. 

The mill’s physical environment is 
generally not pleasant. The humidity 
is unusually high during the summer 
and the temperature often rises beyond 
100 degrees. Faintness and physical 
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weakness are common. The condi- 
tions of cumulative physical discom- 
fort and repressed tensions at times 
produce spontaneous strikes and out- 
breaks. But the fear of the 
rebellion makes most people yield to 


costs ot 


deleterious conditions. 

Plants with refrigerated air condi- 
tioning have corrected many of these 
conditions, but little progress has been 
made toward cleaning up the lint- 
saturated rooms in which the humidity 
increases the unpleasantness of the 
atmosphere. This condition gave rise 
to the opprobrious tag of “lint head.” 

Mill noise not only adds to physical 
discomfort but also increases the iso- 
lation of workers on the job. Con- 
versation is difficult even on the 
intermittent occasions when workers en- 
counter one another during the work 
shift. Talk among workers is openly 
frowned on by managements. For 
workers, keyed to the maintenance of 
machine operations, there is little re- 
laxation in the textile mill. They work 
continuously over the entire eight- 
hour shift. Seats or stools are a rare 
sight. Workers eat while on the job— 
either bringing their own food or buy- 
ing it from a mobile lunchwagon 
which visits each room. They do not 
ease up during the meal period, for 
their job responsibilities are continuous. 

Rare is the mill which maintains 
specified rest periods. Textile workers 
take their personal time only as the 
job permits. In mills lacking smoking 
rooms, the worker must find a corner 
or leave the mill to smoke—a procedure 
likely to become a source of conflict 
if his job “balls up” while he is away 
from the machines. 

The drive for production and the 
strict accounting of the workers is 
accentuated further by the knowledge 
that the mill gates close as they enter 
and remain shut until the end of the 
shift. Many employees refer to their 
mill as the “prison.” 


Southern Textile Workers 


Since more than one member of a 
family works in the mill, the head of 
the family is not the only one to ex- 
perience the exhausting, nerve-wrack- 
ing, repressive pressures of the mill 


atmosphere. Frequently his wife also 
works in the mill. Both carry the 
burden of caring for the family and 
running the house as well as the job 
loads, although the woman is pri- 
marily responsible for overseeing the 
home. It is common for the husband 
and wife to work on different shifts, 
which creates a special strain between 
them. The wife tends to be tired and 
overworked. The marriage bond be- 
comes more and more tenuous. Mart- 
tal difficulties are not uncommon in 
textile communities. 


Nonoccupational life.—The mill's 
influence extends beyond the job to 
all phases of the worker’s life. Until 
very recently the mill corporation 
owned the vast majority of homes and 
stores in the community. Many neces- 
sities were bought through the mill. 
Even where these conditions have been 
altered, such services as electricity 
and water supply often continue to be 
paid through the mill. Moreover, pay- 
ments for workers’ homes, even where 
they now own them, are most fre- 
quently deducted by the management 
from the weekly wages. 

Although many workers today live 
away from the mill, the vast majority 
are still huddled around it in unattrac- 
tive properties located in the former 
mill village. When the area was not 
incorporated as part of the town gov- 
ernment, it was actually governed by 
the mill owner who provided fire, 
police, schooling and similar services. 
As an increasing number of such areas 
now are embraced within the limits 
of corporate governmental units, the 
mill’s control is no longer a direct one. 
But the mill executive’s influence in 
local government ensures the continu- 
ance of his power and authority. The 
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pressure for conformance to mill man- 
agement’s dictates remains strong and 
is hardly less severe than it was before. 


Mill management officials and execu- 
tives in key local positions keep a 
watchful eye on the government. They 
further maintain their controls through 
elective positions and their pre-eminence 
through donations and philanthropic 
projects. They at times contribute 
property for school, church and com- 
munity undertakings and make dona- 
tions to finance local activities. The 
mill’s representatives serve on the 
boards of civic agencies in which they 
are, of course, the leaders. They re- 
main the ruling clique, exercising their 
power at will. We find striking evi- 
dence of their dominance in their con- 
tinuing ability to use police, courts, 
local councils, and even philanthropic 
and school bodies to interfere with 
union efforts and appeals to workers.°® 
They can prevent facilities being made 
available to unions for offices or meet- 
ing places; they have caused the pass- 
age of ordinances to prevent unions 
from distributing leaflets or soliciting 
membership; they can effect arrests 
when this step seems desirable. 


Since family incomes are low, de- 
spite the presence of two or more 
wage-earners employed in the same 
mill, the textile worker remains de- 
pendent upon the employer. Invariably, 
he lives on a _ week-to-week basis, 
spending his money on necessities or 
meeting debts for installment pur- 
chases. He is able to manage little or 


no savings. He often looks to his em- 
ployer for protection when he is in 
trouble or in need of assistance or 
advice. Otherwise he would be com- 
pletely at the mercy of loan sharks. 
At that, the employer continues to 
offer his payroll as a technique to 
assure regular payments on loans. 


Mill village culture reinforces work- 
er’s submissiveness.—The mill village 
and the mores and habits of living of 
textile workers tend to enhance and 
reinforce the employer’s power, to 
strengthen the worker’s acceptance of 
the employer’s role as arbitrator with- 
in the community and to inculcate 
similar patterns and attitudes among 
his offspring.’ Revolt against the em- 
ployer’s dominance and control has 
been barred. The aim has been to in- 
doctrinate workers with a disposition 
to acquiescence and a feeling of in- 
debtedness to the employer who pro- 
vided the employment, paid the net 
wages after making appropriate de- 
ductions, offered the homes, made the 
decisions and ran the community. The 
worker’s primary drive should be to 
conform with the mill’s dictates, rather 
than to insist upon his right to develop 
his own ego or potentialities. The 
design is to nurture complete accomo- 
dation to the way of life in the mill 
community and to conformance with 
its demands. Frustrated individuals 
could find outlets in personal viola- 
tions of the mores or house of ultimate 
salvation in the hereafter, but not in 
dissent or challenges to the estab- 
lished order. 





* Textile Workers Union of America, “All 
Rights Denied. The Effect of the Taft- 
Hartley Law on the Organizing Efforts of 
the Employees of the Chatham Manufactur- 
ing Company, Elkin, N. C.” (New York, 
December, 1955), p. 41 (multigraphed). 

* For an interesting study of a mill village, 
see John Kenneth Morland, Millways of 
Kent (Chapel Hill, University of North Caro- 
lina Press, 1958) and Morland, “Stability 
and Change Among Mill Village Families” 
(unpublished manuscript—a follow-up study). 
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For another interpretation of the South- 
ern textile mill culture, see Glenn Gillen, 
“Human Relations in the Industrial South- 
east,” A Study of the Textile Industry (Chapel 
Hill, University of North Carolina Press, 
1956). This report builds the interpretation 
in terms of an integrated folk society. See 
the author’s review of this book in /ndustrial 
and Labor Relations Review, April, 1957. 

See, also, W. H. Simpson, Southern Textile 
Communities (Dowd Press, 1948). 
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3ecause the mill village inhabitant’s 
primary source of employment is in 
the mill, the owner’s will has been 
decisive. While the geographic area 
of recruitment has, in recent years, 
been broadened beyond the village, 
the behavior patterns have not changed. 
The new recruits, if not raised in mill 
workers’ families, come from rural 
areas; but all are impacted by the 
same cultural pressures for conform- 
ance to mill standards. The 
proximity of mill workers and their 
families had created homogeneous, 
standard patterns of behavior and ex- 
pectations adapted to their incomes, 
jobs and the owner’s power. To es- 


close 


cape requires cutting all ties with the 
environment. 


The income of the textile worker 
has been and continues to be low. 
Until the forties, few textile families 
could count on receiving even a little 
cash pay. Even with higher 
wage levels and two or more members 
of a family employed, the net income 
after deductions and installment pay- 
ments is limited. The textile worker’s 
home remains simple. Home appli- 
ances are increasing in number but 
they are still limited. 


now, 


While he remains caught in the web 
of the mill village culture, the work- 
er’s ambitions, are modest and 
circumscribed. He has no strong, con- 
suming desires for advancement to 
higher standards of living. For the 
most part, he is content to remain 
within the culture which presents him 
with few decisions to make and creates 
few problems to meet. Dissatisfac- 
tion, where it does arise, is quickly 
repressed by the prevailing feeling 
that new desires and standards are not 
for the textile worker. In recent years, 
employers have reinforced this attitude 
by reiterating the theme that their 
employees cannot and should not ex- 
pect the wage and benefit standards 
found in other industries. The threat 


too, 
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of foreign imports is used to support 
this thesis. Closing mills are evidence 
of the seriousness of the problem of 
survival. To maintain his culture, the 
worker is prepared to be labeled a 
second-class, inferior citizen—despite 
his resentment at the concomitant 
discrimination and disenfranchisement. 


The family and religion constitute 
the key institutions in the community 
which reinforce the behavior patterns. 
The child, reared to conformance to 
the mill village culture, learns the 
meaning of his low economic standard 
and the deprivations of the poor at 
an early age. His family is large and 
the housing quarters cramped and he 
seldom experiences any privacy. His 
mother usually leaves in the early 
He develops a 


morning for her job. 
reliance upon other members of the 
family, which prevents him from being 


weaned away from dependence. The 
inconsistencies in their treatment of 
him tend to confuse and frighten him. 
Physical punishment is the common 
penalty for major or minor misdeeds. 
He quickly learns that conformance 
to rules and expectations is the one 
way to avoid the harsh and painful 
discipline. Obedience to authority is 
expected to be complete and unques- 
tioning. He is taught to fear Negroes, 
outsiders and people unfamiliar in any 
way. The community provides little 
incentive for him to acquire any edu- 
cation beyond the minimal require- 
ments. The mill village patterns and 
expectations become familiar, and the 
outer world becomes strange and threat- 
ening with problems he is unprepared 
to meet. 


The mainstay of the textile work- 
er’s life is the family unit, which gives 
him the only sense of security he will 
acquire. To it he turns when he 
meets personal problems or misfor- 
tunes. However, the family group 
does not encourage achievement. It 
helps its members by collective in- 
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terest, protection and finances to tide 
over an emergency. It remains a re- 
fuge from threats, dangers and distress. 
Instead of stimulating personal inde- 
pendence, the family accentuates de- 
pendence. Because defiance or dissent 
by one member may endanger the 
security of the entire family, or 
the discharge of one member from the 
mill may deprive the family of its 
home by bringing with it a notice to 
move, compliance with the mill’s code 
and the employer’s wishes is enforced 
for the family’s security. However, 
this pressure has been relieved where 
employees now own their own homes. 
This increase in home ownership has 
had a less significant influence on the 
pattern of life than had been expected 
because the scarcity of alternative 
jobs has restrained the desire for 
independence. 


Outside groups trying to reach the 
mill population must ordinarily seek 
to approach it through the dominant 


members of the families. Politicians, 
having learned this lesson well, use 
them wherever possible to guide vot- 
ing behavior. The mill management 
and the church are skilled in the ma- 
nipulation of family leaders—the form- 
er to bring individuals back into line 
and the latter to ensure church mem- 
bership and attendance. Unions have 
been less successful in securing ac- 
ceptance because family leaders, pro- 
tective and reluctant to endanger their 
groups, are conservative and accus- 
tomed to inhibiting independence and 
dissent within the family. 


Religion is the second great in- 
fluence outside the mill to support 
conformance to the mill culture. The 
central theme of mill village Chris- 
tianity is salvation. The accent is on 
the doctrines of the early disciples 
who preached that eternal salvation 





. . a man lives by believing some- 
thing; not by debating and arguing 
many things. —Thomas Carlyle 





could be won only by a life of poverty. 
This theme fits in well with life in the 
textile community. The emphasis is 
on a personal God who rewards or 
punishes people in accordance with 
their behavior. Salvation is upper- 
most in the mill villagers’ hearts and 
minds. Their reward for virtuous per- 
formance is deliverance from their 
monotonous and unattractive temporal 
existence. Dissidents from the mores 
risk eternal punishment in a hell re- 
plete with horrendous tortures, includ- 
ing fire. 

To achieve the eternal reward, the 
textile worker has been taught from 
early childhood that obedience to au- 
thority is essential. He must be humble, 
he must know and live by the Scrip- 
tures, depend on the Bible for his 
worldly attitudes and be guided by 
spiritual rather than wordly values. 
The church provides him with a code 
for personal conduct and beliefs, and 
it punishes deviations by alienation 
and finally by denial of the benefits of 
salvation. The code tends to be ex- 
tremely puritanical and demanding, and 
the community insists upon obedience. 


The carry-over from the acceptance 
of the scriptures to the codes of the 
employer is a simple one. Many a 
preacher has found this emphasis fi- 
nancially rewarding and, in fact, essen- 
tial to maintain his own position.*® 
These preachers, quoting the scrip- 
tures for the “‘bossman,” make an 
association between the union and the 
devil. 

The church also provides the social 
and personal outlets in the community 
which actually has few others. Leader- 





* Liston Pope, Mill Hands and Preachers: 
A Study of Gastonia, North Carolina (New 
Haven, Yale University Press, 1942). The 
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personalities usually seek their oppor- 
tunities within the church. Whatever 
ego satisfactions an individual in the 
textile mill society can get, he usually 
finds in the church. Since God’s re- 
wards are personal, they endow the 
recipient with a feeling of worth. Ina 
society repressive of individualism and 
ideas, the church offers emotional re- 
leases—sometimes to the point of ex- 
haustion. They serve the function of 
a catharsis for the individual. These 
outlets increase the ability of the church 
to demand submission to its word and 
to that of the mill owner. 

The textile worker, living within 
these cultural patterns, tends to ac- 
cept this way of life and avoid ideas 
of dissent. When the union knocks 
at the mill gates, he is expected to 
reject it under penalty of dismissal 
from his job and harsh consequences 
for his family. If he yields and enrolls 
in the union, local pressures mount on 
him to the extent that he votes against 
the union on election day.* Despite 
the prevalence of dissatisfaction, the 
Southern textile workers have not 
challenged the antiunion pressures and 
restraints. They have generally bowed 
to the superior social and economic 
forces in the community. 


Unionized textile workers.—The tex- 
tile trade unions have recognized that 
discontent and aversion to the prevail- 
ing social system are deeply rooted in 
the hearts and minds of unorganized 
Southern textile workers. While the 
people have yielded to the variety of 
economic, social and political pres- 
sures and seemingly have been re- 
signed to their lot, there continues to 
be a genuine yearning among many to 
rid themselves of the repressive feudal 
system. Outbreaks have recurrently 
occurred; spontaneous strikes have 
crowded the annals of this industry. 


Organized strikes have reflected the 
more profound resentments against 
the overpowering dominance of the 
mill owner. A smoldering animosity 
lies submerged beneath the routine 
conformance and acquiescence. 


Trade unions have, of course, sought 
to capitalize on and catalyze this hos- 
tility. Union organizers have found 
workers throughout the industry who 
have sought for a union in their re- 
spective mills. Individuals and small 
groups continue to invite organizers 
to help them secure redress for their 
grievances. Employees have recog- 
nized in the distribution of union leaf- 
lets a painless and safe method of 
awakening managements to the exist- 
ence of discontent and of securing 
corrections for complaints. Union cir- 
culars distributed to hundreds of unor- 
ganized mills in recent years successfully 
prodded the industry into granting 
wage increases. Workers have come 
to recognize the value of this outside 
pressure to improve their lot and ad- 
vance their economic position; but 
they have not been equally willing to 
expose themselves to the risks of ac- 
tual union membership, for the penal- 
ties are severe and legal protection 
is almost nonexistent. 


Union organizers have learned from 
their meetings with workers through- 
out the industry that there is a core 
of union sympathizers and followers 
in most, if not all, Southern textile 
mills who are ready almost at all 
times to join a union; but their num- 
bers are not, in themselves, sufficient 
to win the election. The vast majority 
of workers would be inclined to sup- 
port unions, but they are unable to 
withstand the antiunion pressures ex- 
erted by the family, employer and 
community groups. The challenge in 
every organizing campaign, therefore, 





*George Perkel, “A Study of the Failure 


Communication in an Or- 
Proceedings of the 


of Intra-Union 


ganization Campaign,” 
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Tenth Annual Meeting of the Industrial Rela- 
tions Research Association, pp. 283-287. 





is to buttress the support for unionism 
among individuals of this character 
and, with their help, to build internal 
influence groups within the mill popu- 
lation to support the drive. However, 
the organizers find themselves handi- 
capped by the fact that the Southern 
textile workers have little prior ex- 
perience with any formal association 
or grouping in which responsibilities 
must be assumed and carried out. 
Many an organizing campaign is lost 
because this type of reinforcing struc- 
ture has not been built or is inadequate. 


The resistance to unionism does not 
end with the opposition to the initial 
recruitment of workers into member- 
ship. Once they join, the pressure is 
brought to bear to have them with- 
draw. Another push is made by the 
antiunion groups and employers to 
have union adherents turn tail once 
they reach the privacy of the NLRB 
election booth. Many a union mem- 
ber has yielded to outright intimida- 
tion or to subtle types of scare 
propaganda which suggest mill clos- 
ings if the union wins. 


The fight against the union does 
not end even if it wins the election. 
Employer attorneys are skillful at de- 
laying or stopping the certification of 
the union as a bargaining agent. Fi- 
nally, there can be years of delay be- 
fore a contract is signed.’° 


Even if the contract is signed, the 
battle against unionism continues. 
Management in Southern textile mills 
does not make peace with the new 
age. It tries to nullify the collective 
bargaining machinery. Supervision 
deeply resents the union’s intrusion; 


top management accents the “open 
door” policy for the handling of com- 
plaints. They prefer to deal on com- 
plaints with individuals rather than 
with the union committee. 


Employers, in their relation to the 
union in the mill, continue to conduct 
themselves in such a way as to unmis- 
takingly be recognized as the superior 
power. They exact the deference which 
comes with might. Rules are promul- 
gated without consultation, and union 
suggestions for revision and adjust- 
ments are arbitrarily rejected simply 
to re-emphasize the union’s limited 
power. The union is dared to chal- 
lenge management decisions, so that 
its failure to reverse them may be 
dramatized as further evidence of 
impotence. 


There is little disposition among 
most Southern textile mill manage- 
ments to make the collective bargain- 
ing process resemble a procedure for 
the accommodation of interests. Rather, 
the managements continue to seek 
vengeance for the embarrassment caused 
by union organization. Chagrin is 
openly expressed by some at having 
to be the “unionized employer” in a 
society where employers and other 
elite elements Openly and unashamedly 
spew a hatred for, and reject, unions. 
As a result, some managements en- 
gage in bald acts of disrespect for 
unions—often belittling or dealing 
patronizingly with union spokesmen, 
particularly the full-time outside rep- 
resentatives. They tend to be domi- 
neering and unbending in their relations. 


Union spokesmen must pay obeisance 
to the prevailing cultural pattern, which 





* Solomon Barkin, “Labor Relations in the 
United States Textile Industry,” IJnterna- 
tional Labor Review, May, 1957, pp. 391-411. 

Senate Committee on Interstate and For- 
eign Commerce, Subcommittee on Problems 
of the Domestic Textile Industry, S. 287 
(85th Cong., 2d Sess., 1958), Vol. I, pp. 
376-397; Vol. III, pp. 1008-1041, 1062-1122. 
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3313 and 9-RC-1525, relating to plant at 
Gallipolis Ferry, West Virginia. 
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There is no way by which the demo- 
cratic experiment can be saved if 
mad insistence on individual free- 
dom to do as one pleases crowds 
out sober recognition of social ob- 
ligations.—Frederick Brown Harris, 
Chaplain of the United States Sen- 
ate, in an article entitled ‘‘Liberty 
in Law"’ in the Washington Star. 





demands that positions be presented 
in subdued tones even when employers 
are provocative or highhanded. Polite 
personal conduct cloaks the basic bat- 
tles for economic and social power. 

Arbitration is fought by manage- 
ments as the intervention of outsiders 
who know nothing about the business 
or of a professor who deals with ab- 
stractions. Arbitrators of national fame 
are regarded as foreigners applying 
outlandish precepts. This attitude 
underlies the issues which precipitated 
the strike at Harriet and Henderson 
Mills in Henderson, North Carolina, 
which began in November, 1958, and 
is still in effect. Management de- 
manded the nullification of an arbitra- 
tion clause in the expiring contract 
for some 15 years, and the union and 
workers insisted that arbitration was 
the one safeguard they could fall back 
upon to resist arbitrary unsound acts 
of unfair management. 

Managements elsewhere in the South 
have sought the exclusion of other 
vital provisions protecting the union 
or defining worker rights. Here, again, 
the have at times become so 
vital to the sheer existence of the 
union and the rights which it has 
sought to establish, that the manage- 
ment’s demands have brought on strikes 
and prolonged battles which the union 
has at times lost, with the ultimate 
liquidation of a local t= .0" 


issues 


The results of these ment 
attitudes and generai mn to 
unions and collective ‘“argsie:mg in 
the Southern textile re mir- 


mai 


yp posit: 
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rored in the shrinking size of the 
unionized sector. New mills are not 
frequently added to the roster. A 
number of existing unions have been 
eliminated through mill liquidation. A 
few others have been destroyed in 
outright economic battle. The conse- 
quence of this process of attrition is 
that the employment in union mills 
in the Southern textile industry now 
constitutes some 15 per cent of the 
total employment in the industry. 
Neither of the two major pacesetters 
in employment and wage policies, 
Burlington Industries and Cannon 
Mills, is unionized in the South. 


A substantial proportion of the cur- 
rently organized mills has engaged in 
collective bargaining for 15 or more 
years. Asa result, we can truly evalu- 
ate the worth of unions and the per- 
sonal outlook and characteristics of 
the unionized worker in contrast with 
the unorganized worker. The former 
have generally spent a significant pro- 
portion of their working life within 
mills in which collective bargaining 
has been practiced and have been 
union members for long periods. 


Outlook of organized worker.—In 
view of the impact of antagonistic and 
unfriendly forces, and the isolated na- 
ture of most organized units, one would 
expect that unionized textile workers 
would develop some distinctive ele- 
ments in their outlook which would 
set them apart from the great body 
of Southern textile workers. Prob- 
ably the most outstanding is their 
union loyalty. This deep attachment 
is not always evident or publicly re- 
vealed. It expresses itself in many 
different but telling ways. The work 
force in one mill group, which had not 
been noted for its high percentage of 
dues payers, high rate of participation 
in union affairs or vigorous contract 
administration, voted several times 
to maintain the union at government 
elections despite repeated efforts by 
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some workers to secure its decertifi- 
cation. Others have undergone long 
strikes to preserve their organization. 
Unions have seldom disappeared sim- 
ply because their members came to 
the conclusion on their own that the 
organization was no longer of any 
value. In those rare and isolated in- 
stances where members have deserted 
a union, that has occurred on top of 
the artful use of the threat of mill 
liquidation which demoralized the 
workers’ morale, faith and leaders. 


This loyalty and identification with 
the union stems in no small part from 
its symbolic value to the workers and 
the role that it plays within the mill. 
They recognize in it an institution 
which they have themselves created, 
and in that respect it is singular in 
their life and unique in the community. 
Practically everything else has been 
financed by the employer or by insti- 
tutions which he dominates. To the 
workers, it constitutes a monument of 
their independence and freedom. 


Inside the mill, the union again 
serves to bolster the worker’s ego 
and independence. No matter what 
difficulties may be encountered in 
getting a grievance processed, and ir- 
respective of management’s and super- 
vision’s resentment, the worker can 
have his complaints considered, re- 
viewed and finally arbitrated. The 
shop steward also gains status; the 
committeeman has the right to dis- 
cuss workers’ problems and views 
with management. The management 
may continue to be condescending, 
but the worker has gained a right to 
press his complaint. The union con- 
tract represents a restraint upon capri- 
cious discharges and greatly reduces 
the personal discrimination so rampant 
in closely knit communities. The 
Southern organized textile worker 
looks to the collective agreement as 
a charter of rights for the individual. 
To many, the union represents the 


470 


institution which has endowed him 
with these very rights. 

The more active members tend to 
liberate themselves to an even greater 
degree from the parochialism of the 
mill community and mill village cul- 
ture. Active members participating 
in union proceedings or representing 
workers in the mill get acquainted 
with new groups of workers. They 
gain new experiences in analysis and 
presentation. They face new issues 
in negotiations. They must meet the 
employer on a series of problems and 
statements of fact with which they 
have had little previous contact. These 
experiences prove enlightening and 
help to set the local mores in a new 
light. Then there are those who be- 
come delegates to union area, regional, 
industry and national conferences. 
They are the new bridge between the 
local community and the outer world 
and again serve to familiarize the mill 
population with developments, views 
and aspirations of other textile work- 
ers in the South and other regions in 
the country. 


In a few areas, the local union mem- 
bership has been stimulated to reach 
out beyond the immediate mill rela- 
tions and to assume responsibilities 
within the community itself. Some 
have become active in civic affairs 
and lead programs for community re- 
form. In a few instances, union lead- 
ers have been elected to local public 
offices. Mill workers, on 
have even controlled local 
ments. In other instances, they have 
promoted ventures such as coopera- 
tives. It is becoming quite common 
for them to participate actively in 
politics and to throw the weight of 
their numbers in support of particular 
candidates and policies. 


occasion, 
govern- 


Despite these advances, the funda- 
mental cultural patterns within the 
Southern textile industry have not 
been profoundly affected. One factor 
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To an unhappily large proportion of 
Americans, government is like a New 
Year's Eve party. It comes once a 
year—as do elections—and the 
rest of the year is spent wondering 
blearily why such a fuss is made 
about it. 

—Senator Kenneth B. Keating 





restraining the infiltration of broader 
and more up-to-date ideas has been 
the narrow and selected coverage of 
the industry and the region by the 
union. Organized mills are limited in 
number and have not been sufficiently 
concentrated in any one area to have 
basically affected their districts. Sev- 
eral communities—such as the Tri- 
City (Spray) area of North Carolina; 
Gadsden, Alabama; Rock Hill, South 
Carolina; and Columbia, South Caro- 
lina—have for periods been “union 
towns” and have reflected a more marked 
change. But these are individual. 
The been 


unions themselves have 


preoccupied with day-by-day collec- 
tive bargaining matters and the bare 
maintenance of a majority status of 
They have not been 
minded to lead a crusade for funda- 
mental changes through direct chal- 


dues payers. 


lenges of the existing mores. They 
have been convinced that an improve- 
ment in the fundamental economic 
position of the worker and the crea- 
tion of his own organization, the trade 
union, would instill a greater spirit of 
confidence, independence and well- 
being and would ultimately effect a 
new outlook. With its present tenu- 
ous foothold, the union could not 
undertake bold attacks on the cultural 
values which would antagonize the 
existing nonemployer leadership groups 
in the community. 

The above influences and the long- 
ing of workers and unions for impres- 
sive economic advances have been 
moderated and encumbered by the 
economic facts of life in the South and 


Southern Textile Workers 


the textile industry. The Southeastern 
states still constitute job-scarce econ- 
omies. Alternative employments are 
few. The new expanding industries 
require skills and experience not widely 
possessed by textile workers. More- 
over, the rising tide of the technologi- 
cal displacement and mill closings 
have had a telling effect upon those 
elements among the workers who might 
have wished to make some economic 
gains. The old myth that the cotton mill 
was built for basically philanthropic 
purposes dies hard. The widespread lay- 
offs in recent years of older and younger 
workers have caused even somewhat 
militant individuals to mute their de- 
mands and aspirations. The textile 
unions have been cautious in their 
programs—particularly since the in- 
ternal split in the early fifties and the 
economic uncertainties of the remainder 
of the decade. 


This defensive mood has kept the 
organized workers deeply tied to 
the established general outlook of the 
Southern textile worker. This incli- 
nation is visible not only in their per- 
sonal behavior, but also in their broad 
relations. While the union has created 
a symbol of independence and a ve- 
hicle for more self-assertion and the 
enforcement of rights within the mill, 
and has opened up broader channels 
and areas of activity, workers have 
continued to respect existing value 
systems. No class feelings have de- 
veloped, although extreme sensitivity 
to social differences exist. They re- 
sent the treatment from the “town 
folks,” but stay within their isolated 
physical areas; they do not fight for 
their rights to equal treatment. Partly 
as compensation, they tend to ac- 
centuate the strong feeling of social 
difference between whites and Negroes. 

The influence of the established 
social patterns and of the social or- 
ganization is visible in the operation 
of the unions themselves. The typical 
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Southern textile membership seeks and 
depends upon the union for leadership. 
Having been raised in a hierarchical 
society in which judgments have been 
presented from the top, they have in- 
troduced the same type of structure 
within the labor organization. The 
habits and practices of self-organiza- 
tion come very slowly. It takes patience 
and time to develop the people who 
would accept responsible union as- 
signments requiring the making of 
independent judgments. Competition 
for positions of leadership tends to be 
rare. Local union officers tend to stay 
in their posts for years. The develop- 
ment of a sturdy democratic pattern 
of active participation takes years and 
years. 


Conclusion 


The restricted areas of union or- 
ganization in the Southern textile in- 
dustry, as well as the modest rate of 
progress made in raising the levels of 


opportunities of providing easily rec- 
ognizable, well-distributed contrasts 
of the way of life between organized 
and unorganized workers. In face of 
the system of social organization and 
antiunion pressures prevailing in South- 
ern textile communities, the task of 
organizing has been a challenging 
one. Analysis has shown that con- 
siderable disaffection exists within the 
unorganized textile community. The 
organizer's task is not only to corral 
the hard core of unionists, but also to 
build up groupings within the work 
force which would safeguard the indi- 
vidual from the antiunion pressures 
and heip reinforce his inclinations for 
supporting unions. Organizing drives 
must necessarily be long and patiently 
developed to create the cohesive in- 
ternal structure of groups which can 
effectively maintain a union in face of 
the virulent antiunion campaigns gen- 
erally conducted in textile communi- 
ties when organizing drives are under- 


[The End] 


economic well-being, have limited the way. 








MANPOWER FUTURE 


“Greater prosperity is the promise of the coming decade,” said 
Secretary of Labor James P. Mitchell in a recent address before the 


Insurance Federation of Illinois. “In the next ten years,” the Secre- 
tary continued, “the total amount of goods and services in production 
and the standard of living of every American is expected to increase 
dramatically if we use our manpower effectively.” 

The Secretary pointed out that the labor force will increase about 
20 per cent in the next ten years—the biggest ten-year jump in 
our history. 

There will be a huge increase (46 per cent) in young workers, 
due to the vigorous population growth of the past two decades, as 
well as a 20 per cent increase in workers 45 and older. However, in 
the middle working ages there will be only a slight increase. 

Mr. Mitchell called attention to the “significant” trend toward 
professional and office jobs and away from manual labor. He noted 
that the growth occupations are those requiring the highest degrees 
of skill and education, and characterized the resultant burden on the 
national education system as “the greatest challenge of all.” 
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Accommodation 
of the Norris-LaGuardia Act 
to Other Federal Statutes 


By RONALD M. LOEB 





The cases discussed in this article point to no clear-cut rule, 
but Mr. Loeb hopes that the courts will recognize that sometimes 
an intolerable situation can be corrected only by the issuance 
of an injunction. A member of the California bar, the author is 
associated with the law firm of Irell & Manella in Los Angeles. 





HE EARLY AMERICAN judicial attitude toward labor organi- 

zations is reflected in the cases which held the association of 
employees for the purposes of raising wages and improving working 
conditions to be a criminal conspiracy—the mere act of combining 
for these purposes constituting the crime. The opinion of Chief Jus- 
tice Shaw in Commonwealth v. Hunt,? decided in 1842, virtually ended 
such treatment of labor organizations * and also foreshadowed judicial 
appraisal of the legality of union activity in terms of its purposes 
and methods. 

The labor injunction, subsequently, became the most widely used 
device for preventing concerted action by employees. Suits were 
grounded on various tort theories such as nuisance, trespass, and 
interference with advantageous relationships, as well as on the Sher- 
man Act. The use of the injunction in labor disputes flourished in 
state and federal courts and led to the characterization of the pre- 





Mayor’s Ct., 1806), Commons & Gilmore, Documentary History of American 
Industrial Society (1910), Vol. 3, pp. 59, 233. But see, e.g., Commonwealth v. Moore 
(Twenty-four Journeymen Tailors) (Philadelphia Mayor's Ct., 1827), work cited 
above, Vol. 4, pp. 99, 249-253. 

745 Mass. (4 Met.) 111 (1842). 

* However, instances of treatment of labor unions as criminal conspiracies 
are found into the post-Civil War period and as late as the 1870's. See, e.¢., 
State v. Donaldson, 32 N. J. L. 151 (1867). 

*In an important early case the lower court issued an injunction on the basis 
of the Sherman Antitrust Act, U. S. v. Debs, 64 F. 724 (DC IIL, 1894). The 
Supreme Court affirmed, however, on the ground of its “indubitable authority” 
to enjoin nuisances, In re Debs, 158 U. S. 564, (1895); see also Brace Brothers 
v. Evans, 5 Pa. Co. Ct. Rep. 163 (1888); Sherry v. Perkins, 147 Mass. 212, 17 N. E. 
307 (1888); Springhead Spinning Company v. Riley, L. R. 6 Eq. 551 (1868), examples 
of early precursors of the Debs decision. See generally Frankfurter and Greene, 
The Labor Injunction (1930), pp. 17-24, 35-37. 


*Commonwealth v. Pullis (Philadelphia Cordwainers Case) (Philadelphia 
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This paper was submitted to Pro- 
fessor Archibald Cox of Harvard 
in the 1959 seminar on labor law. 





Norris-LaGuardia period as the era 
of “law by injunction.” ® 

Out of these cases emerged the de- 
termination of the legality of labor 
activities in terms of their means and 
objectives. In the early Massachu- 
setts case of Vegelahn v. Guntner,® the 
majority of the court found peaceful 
picketing for the purpose of dissuad- 
ing the plaintiff's employees from 
working for him to be an unlawful 
means of securing wage increases. In 
dissent, Mr. Justice Holmes. enunci- 
ated the theory which came to be the 
ratio decidendi of subsequent cases— 
that “free competition justifies the in- 
tentional infliction of temporary 
damage, including the damage of 
interference with a man’s business by 
some means, when the damage is 
done, not for its own sake, but as an 


instrumentality in reaching the end 
of victory in the battle of trade.” 


The principle of examining the mo- 
tive of the actor to determine whether 
the intentional infliction of harm is 
justified was adopted in Plant v. 
Woods.* The majority there found a 
jurisdictional strike was not a justifi- 
able objective. Holmes disagreed 
with the majority, arguing that a 


strike for union solidarity was a 
proper objective. His broader view— 
that justifiable objectives lay beyond 
the immediate struggle between an 
employer and his own employees, and 
that a union’s ability to secure advan- 
tages for its members often required 
more indirect techniques—came to be 
the rule in New York and some other 
jurisdictions.* The federal courts 
adopted the more restrictive view, 
limiting lawful union conduct to the 
peaceful activity of an employer’s own 
employees aimed directly at raising 
their wages or bettering their working 
conditions.® This led to intense pro- 
test by labor forces, and Congress at- 
tempted to narrow the jurisdiction 
of the federal courts by the Clayton 
Act of 1914. 

Section 6 of the Clayton Act de- 
clared that “the labor of a human be- 
ing is not a commodity or article of 
commerce,” and Section 20 provided 
that a dispute concerning terms or 
conditions of employment was not to 
be enjoined unless necessary to pre- 
vent irreparable injury to property or 
to a property right. Organized labor’s 
expectation of a new freedom ’® was 
quickly disappointed by the Supreme 
Court. In Hitchman Coal & Coke Com- 
pany v. Mitchell,’ without discussion 
of the act, the Court enjoined an 
attempt to organize the nonunion coal 
fields of the West Virginia panhandle 
on the ground that a strike to compel 





>See S. Rept. 163 (72d Cong., Ist Sess., 
1932), p. 18. Gregory, Labor & The Law 
(2d rev. ed., 1958), pp. 83-104. 

°167 Mass. 92, 44 N. E. 1077 (1896). 

*167 Mass. 492, 57 N. E. 1011 (1900). 

5 See, e.g., Exchange Bakery & Restaurant, 
Inc. v. Rifkin, 245 N. Y. 260, 157 N. E. 130 
(1927); Cohn & Roth Electric Company v. 
Bricklayers Union, 92 Conn. 161, 101 A. 
659 (1917); Grant Construction Company vw. 
Saint Paul Building Trades Council, 136 Minn. 
167, 161 N. W. 520 (1917); Pierce v. Stable- 
men’s Union, 156 Cal. 70, 103 P. 304 (1909). 

° See, e.g., Atchison, Topeka & Santa Fe 
Railway v. Gee, 139 F. 582 (DC Iowa, 1905). 
See also American Steel Foundries v. Tri-City 
Central Trades Council, 257 U. S. 184 (1921). 
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*” That labor saw the Clayton Act as a 
tremendous step forward in its struggle for 
status may be seen in the words of Samuel 
Gompers: 

“Those words, the labor of a human being 
is not a commodity or article of commerce, 
are sledge-hammer blows to the wrongs 
and injustices so long inflicted upon the 
workers. The declaratory legislation .. . 
is the Industrial Magna Carta upon which 
the working people will rear their structure 
of industrial freedom.” (“The Charter of 
Industrial Freedom,” 21 American Federa- 
tionist 957, 971-972 (1914).) 

4245 U. S. 229 (1917). 
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recognition was for an unlawful pur- 
pose and was not justified as a fair 
exercise of the right to increase union 
membership. 

That the objectives test had sur- 
vived the Clayton Act was made clear 
in Duplex Printing Press Company v. 
Deering.” In enjoining a secondary 
boycott, the Court limited Section 5 
to the lawful pursuit of legitimate 
objects and confined Section 20 to dis- 
putes between parties in the proxi- 
mate relation of employer and employee. 
Mr. Justice Brandeis, dissenting in the 
Duplex case, argued that Congress 
had intended, by the Clayton Act pro- 
visions, to substitute its opinion of 
the propriety of the purpose of col- 
lective activity for that of the differ- 
ing judges, “and thereby it declared 
that the relations between employers 
of labor and workingmen were com- 
petitive relations, that organized 
competition was not harmful and that 
it justified injuries necessarily in- 
flicted in its course.” 

The objectives test continued to be 
the subject of serious criticism.’* It 
was argued that the courts should not 
be free to grant or to deny labor in- 
junctions on their own estimation of 
the legitimacy of the aims of the col- 
lective action. Injunctive relief based 
on predilections of the particular 
judge as to the desirability of conduct 
was thought to result in unpredicta- 
bility and inconsistency in the appli- 
cation of the law.** Courts were apt 


legitimacy of the objectives of em- 
ployees in combining and another in 
regard to business combinations.’’ 
Furthermore, by its very nature, the 
injunctive remedy was directed at 
only one party to the dispute and 
could not deal with the economic, 
social and political problems which 
underlie and precipitate labor dis- 
putes.’® 

These considerations led Congress 
to enact the Norris-LaGuardia Act, 
which removes from the federal courts 
“jurisdiction to issue any restraining 
order or temporary or permanent in- 
junction in a case involving or grow- 
ing out of a labor dispute,” except as 
provided for in the act. In the case of 
certain enumerated activities, there is 
an absolute bar to issuance of an 
injunction by a federal court.” In any 
other case involving a labor dispute, 
the federal court cannot issue an in- 
junction unless the party seeking it 
can meet the strict requirements of 
Sections 7 and 8."* Section 13 defines 
“labor dispute” to include “any con- 
troversy concerning terms or condi- 
tions of employment regardless 
of whether or not the disputants stand 
in the proximate relation of employer 
and employee.” Thus this section re- 
jects the narrow view of a labor dis- 
pute taken by the Supreme Court in 
the Duplex case. 

This legislation was the culmina- 
tion of Congress’ effort to allow unions 
to pursue their ends without judicial 
intervention. The Norris-LaGuardia 





to apply one standard in regard to the 


2254 U. S. 443 (1921). 
* See, ¢.g., Frankfurter and Greene, work 


pp. 24-46. 
at p. 479 (Brandeis, J., 


cited at footnote 4, 

“Sée 258 VU... >, 
dissenting). 

* See Bowen v. Matheson, 96 Mass. (14 
Allen) 499 (1867). See also Mogul Steam- 
ship Company v. McGregor, Gow & Company, 
23 Q. B. D. 598 (1889). 

*% Cf. International News Service v. Asso- 
ciated Press, 248 U. S. 215 (1918). 

™ Included in Sec. 4 of the act are, ¢.g., 
peaceful strikes, union membership, strike 
benefits and picketing. 
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* Sec. 7 requires a hearing in open court 
after due and personal notice and a finding 
of unlawful acts, substantial and irreparable 
injury, greater injury by denial than grant- 
ing of injunctive relief, no adequate remedy 
at law, and inability or unwillingness of 
public officers to protect property before an 
injunction may be issued. Sec. 8 provides 
that, notwithstanding such findings, an in 
junction may not be issued unless “every 
reasonable effort” to settle the dispute has 
been made. 





Act grew out of a laissez-faire philos- 
ophy—that the settlement of labor 
disputes is best accomplished privately 
at the primary level of economic 
competition.*® After 1932, however, 
Congress became more disposed 
toward regulation of employer-union 
relations. The National Labor Rela- 
tions Act, the Labor Management 
Relations Act and the 1934 amend- 
ments to the Railway Labor Act, all 
of which impose affirmative duties on 
employers and employees, injected 
a new and contradictory legislative 
philosophy—that law does have a pos- 
itive role to play in labor relations. 
The subject of this article is an ex- 
amination of the conflict between 
these two philosophies. In particular, 
it will concentrate on the extent to 
which injunctions, otherwise unavail- 
able because of the proscription of the 
Norris-LaGuardia Act, may be granted 
to implement the express or implied 
policies of the later regulatory legis- 
lation. 


Part | 

The Railway Labor Act was first 
enacted in 1926, with a view to creat- 
ing rights and duties for employers 
and employees in the railroad indus- 
try. Its expressed policy was freedom 
of organization and association for 
employees. Embodied in the act was 
a mechanism for the settlement of 
disputes, based essentially on volun- 
tary acquiescence in the noncompul- 
sory conciliatory procedures. The 
Norris-LaGuardia Act was enacted 
six years later without any reference 
to, or apparent cognizance of, the 
Railway Labor Act. The Norris- 
LaGuardia Act was predicated, as has 
been suggested, on the contrary theory 
that law had no role to play in the 
adjustment of labor disputes, but that 





Representative government is the 
political corollary of the market 
economy. The same spiritual move- 
ment that created modern capitalism 
substituted elected officeholders for 
the authoritarian rule of absolute 
kings and hereditary aristocracies. 
It was this much-decried bourgeois 
liberalism that brought freedom of 
conscience, of thought, of speech, 
and of the press and put an end to 
the intolerant persecution of dis- 
senters.—Ludwig von Mises, visiting 
professor of economics at New York 
University and part-time consultant 
and staff member of the Foundation 
for Economic Education, Inc. 





they were better settled in the eco- 
nomic arena. 

In 1934, the Railway Labor Act 
was amended—its adjudicatory func- 
tion divided between two boards. The 
National Railroad Adjustment Board 
—the decisions of which are binding 
upon the parties and judicially en- 
forceable—considers grievances grow- 
ing out of existing labor-management 
agreements. The National Mediation 
Board provides procedures for nego- 
tiation, conciliation, mediation and 
voluntary arbitration in disputes grow- 
ing out of the making of collective 
agreements. The parties are required 
to submit to these procedures, but are 
not bound by any determinations un- 
less they have chosen to submit to 
arbitration.*° Although the NMB has 
the power to certify, by election or 
otherwise, a bargaining representa- 
tive with which the employer must 
deal exclusively, the RLA provides 
neither the elaborate machinery for 
the adjudication and remedy of un- 
fair labor practices nor the grant of 
private rights of action which exist 
under the NLRA and the LMRA. 





® See S. Rept. 163 (72d Cong., Ist Sess., 


1932), p. 18; H. Rept. 669 (72d Cong., Ist 


Sess., 1932), p. 3. 
® Sec, 3 of the amended act establishes 


the NRAB; Sec. 4 establishes the NMB. 
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For a discussion of the differences in juris- 
diction of the two boards see Elgin, Joliet 
& Eastern Railway v. Burley, 9 Lapor CASES 
4 51,212, 325 U. S. 711, 722-728 (1945). 
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The existence of the Railway Labor 
Act, with its concomitant rights and 
duties and rudimentary adjudicative 
and enforcement procedure, was the 
first important entrée of the federal 
government into the field of labor re- 
lations in an attempt to structure the 
relationship of the parties within a 
legal framework.**. The legislature 
concluded that legal as well as eco- 
nomic forces were needed to adjust 
the respective interests of labor, man- 
agement and the public, and it sought 
to do so in this important interstate 
industry through the exercise of its 
regulatory power. However, in the 


absence of any legislative cognizance 
of the problem, it was bound to be 
the duty of the courts to accommo- 
date this regulatory statute with the 
laissez-faire policy of the Norris-La- 


Guardia Act, when the two would 


seem to lead to conflicting results. 


The problem was first presented 
when an employer refused to bargain 
with a duly certified bargaining rep- 
resentative of its employees. In Vir- 
ginian Railway v. System Federation 
No. 40,7 the union, which had been 
certified by the NMB as bargaining 
representative, sought a decree com- 
manding the company to “treat” with 
it and to refrain from interfering with 
the employees’ free choice of a bar- 
gaining representative. The Court con- 
strued Section 2 Ninth of the Railway 
Labor Act not only as requiring recog- 
nition of a certified union as exclusive 


bargaining representative, but also as 
imposing a duty to bargain collectively. 
In finding the Norris-LaGuardia Act 
inapposite, the Court reasoned that 
the policy of the act-—assuring free- 
dom from interference by employers 
with the concerted activities of em- 
ployees—would be furthered by the 
issuance of an injunction. 


The Court’s conclusion in this case 
was made easier by the fact that the 
suit was by a union against an 
employer, and thus the blanket pro 
hibitions of Section 4 of the Norris- 
LaGuardia Act were no bar to the 
injunction. While the act seems to 
have contemplated injunctions used 
against employers as well as against 
unions,”*> Section 4—which unquali- 
fiedly removes from the federal courts 
jurisdiction to enjoin the acts enu- 
merated therein—describes practices, 
most of which are exclusively union 
practices and the rest of which would 
be uncommon to management. Nor 
does Section 7, which lays down strict 
procedural requirements before an in- 
junction may be issued in any labor 
dispute, seem to apply. The require- 
ments of that section of the Norris- 
LaGuardia Act seem appropriate only 
in the case of the traditional labor 
injunction—that which is aimed at 
limiting coercive conduct incident to 
a labor dispute—for the purpose of 
restricting the use of such injunctions 
to cases involving violence or destruc- 
tion of property.** The Court, in fact, 





*An early attempt at regulating labor- 
management relations was the Erdman Act, 
the constitutionality of which was seriously 
questioned by Adair v. U. S., 208 U. S. 161 
(1908). The influence of the statute may 
be seen, however, in the provisions of the 
RLA. Sec. 7 of the National Industrial 
Recovery Act, which likewise had recog- 
nized the right of labor to organize and 
bargain collectively, fell when the act was 
held unconstitutional in A. L. A. Schecier 
Poultry Corporation v. U. S., 295 U. S. 495 
(1935), but its provisions prompted the 
enactment of the National Labor Relations 


Act. 
Norris-LaGuardia Act 


1 Lapor Cases { 17,022, 300 U. S. 515 
(1937). 

* See S. Rept. 163 (72d Cong., Ist Sess., 
1932), p. 19; Wollett and Wellington, “Fed- 
eralism and Breach of the Labor Agree- 
ment,” 7 Stanford Law Review 445, 456, n. 
59 (1955). But see Textile Workers v. Aleo 
Manufacturing Company, 19 Lapor CASES 
{ 66,101, 94 F. Supp. 626 (DC N. C., 1950). 

** See Local 205, United Electrical Workers 
v. General Electric Company, 30 LABor CASES 
7 69,908, 233 F. 2d 85, 89-91 (CA-1, 1956), 
aff'd, 32 Lapor Cases { 70,735, 353 U. S. 
547 (1957). 





did not even consider the applicability 
of Section 7. It looked only to Sec- 
tion 9 of the Norris-LaGuardia Act, 
which is aimed at eliminating blanket 
injunctions, and found it not applicable 
to the situation before it. It noted 
that to apply the Norris-LaGuardia 
Act here, and thus refuse the relief 
sought by the union, would be a strained 
construction of the act and would in 
fact conflict with its purpose as ex- 
pressed in Section 2.*° 


In addition to the fact that there 
was no apparent statutory bar to grant- 
ing the injunction, there was a posi- 
tive reason for doing so. By granting 
the injunction, the Court was com- 
pelling compliance with the positive 
mandate of the RLA, and in this way 
was effectuating a strong countervail- 
ing federal policy. The Court may 
be criticized for going about this in 
a somewhat wooden manner by stat- 
ing that the later, more specific stat- 
ute governs the earlier, more general 
one; and thus the Norris-LaGuardia 
Act is applicable only to the extent 
that it does not conflict with the RLA. 

In enacting a statute, a legislature 
cannot always be presumed to have 
had prior statutes in mind. Even if, 
as here, two statutes are intimately 
related, a provision of the later one 
which does not consider a seemingly 
conflicting provision of the earlier one 
cannot be interpreted as a legislative 
pro tanto repeal of the earlier one. 
Political pressures, oversight or in- 
tentional ambiguity, in order to leave 
the matter to judicial accommodation, 
are all reasonable explanations of the 
conflict. It seems that the Court’s 
duty—to apply the statutes in a ra- 
tional manner as consistently as pos- 
sible with what appears to be the 


general legislative purpose behind them 
—could best have been accomplished 
by a frank appraisal of the conflicting 
philosophies of Jaissez faire and regu- 
lation as applied to the dispute before it. 


3y 1937, it had become apparent 
that law had a positive role to play; 
in addition to the RLA, gereral labor 
legislation had been attempted in the 
National Industrial Recovery Act and 
had been accomplished in the Wagner 
Act. To relegate the parties to self- 
help when a framework of legal rela- 
tionships existed would have been to 
frustrate the apparent legislative policy. 

A further argument in favor of the 
Court’s decision is that the Norris- 
LaGuardia Act was meant to encour- 
age rather than discourage collective 
activity.**° There is little doubt that 
it is a prolabor statute. However, 
this reason alone would not seem to 
sustain the withdrawal of its protec- 
tion in other situations where it ap- 
plies. Whether or not the application 


of the anti-injunction statute in a 


particular case works to subvert 
rather than to promote a union ob- 
jective seems less important than 
whether it tends to achieve the broad 
legislative objective of minimal ju- 
dicial interference with the relation- 
ship between the parties. Analysis 
in terms of whether granting an in- 
junction would aid or deter the ob- 
jectives of organized labor tends to 
focus attention solely on the anti- 
injunction statute and ignores the 
central problem of accommodation. 

The same reasoning which led to 
the granting of an injunction in Vir- 
ginian Railway \ed the Court to im- 
pose the duty of fair representation 
upon unions, by requiring that the 





* Sec. 2 of the Norris-LaGuardia Act is 
the policy statement of the act. It fully 
enunciates the philosophy of the act in its 
statement that: 

“lEmployees] shall be free from inter- 
ference, restraint or coercion of employers 


of labor in the designation of 
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representatives or in self-organization or in 
other concerted activities for the purpose of 
collective bargaining or other mutual aid 
or protection. .. .” 

** See Graham v. Brotherhood of Locomo- 
tive Firemen, 17 Lapor Cases { 65,399, 338 
U. S. 232, 237 (1949). 
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The passage of the Employment Act 
in 1946 was aimed at the achieve- 
ment of full employment without 
inflation. But the events of this past 
year have produced pointed evi- 
dence of trouble in the private sector 
of our economy. A 116-day strike 
in a basic industry like steel is bound 
to raise a troublesome question: Do 
concentrations of economic power 
in giant corporations and labor 
unions tend to thwart the aims of 
the Employment Act?—Edwin G. 
Nourse, former chairman, President's 
Council of Economic Advisers. 





union certified as majority representa- 
tive represent equally all members 
of its trade or craft. In Steele v. 
Louisville & Nashville Railroad Com- 
pany?" and Tunstall v. Brotherhood 
of Locomotive Firemen,** it was held 
that a union should be enjoined from 
any of its 
of race, and 


discriminating against 
members on the 
that a discriminatory collective 
gaining agreement should be _ en- 
joined from operation. The Court 
did not consider the prohibition of 
the Norris-LaGuardia Act in either 
case. Five years later, in an opinion 
by Mr. Justice Jackson, the Court, 
in upholding an injunction barring 
compliance with a_ discriminatory 
agreement, held that the Norris- 
LaGuardia Act did not deprive the 
federal courts’ of jurisdiction to en- 
force the positive mandates of the 
RLA.*® The opinion observed that 
although in Steele and Tunstall the 
issue of the jurisdictional limitation 
of the Norris-LaGuardia Act was 


basis 


bar- 


not pressed and so not considered at 
length, the Court’s position was 
clearly stated in its refusal to leave 
the unrepresented workers without 
a judicial remedy. 

Here, as in Virginian Railway, the 
Court not faced with the lan- 
guage of Section 4 of the Norris- 
LaGuardia Act, nor did the procedural 
seem to 


was 


requirements of Section 7 
apply. And again there was mani- 
fested a legislative policy—that of 
nondiscriminatory representation- 

which clearly seemed to override the 
policy of the anti-injunction statute 
in this It should be noted, 
however, that the Court decided the 
case not on the constitutional pro- 
hibition against discrimination, 
but on the repugnance of the union 
conduct to the policy of fair repre- 


sO 


case. 
racial 


sentation gleaned from the statute. 


This method—appraising 
gality of the union’s conduct in terms 


the le- 


of what is sought to be accomplished 
by it—is in some respects a reintro- 
duction of the objectives test which 
was sought to be eliminated by the 
Act. It is essen- 

substance, 


Norris-LaGuardia 
tially different in 
ever, since, in granting injunctions, 
the courts are evaluating the objec- 
tives of the conduct in terms of Con- 


how- 


gressional policy rather than in terms 
social and economic 
philosophies. While the injunction 


is not based .on a finding of the ex- 


of their own 


ternal standards of conduct enumer- 
ated in Sections 7 and 8, it is based 
upon conduct repugnant to the more 


apposite statement of federal policy. 





*Q Lapor Cases § 51,188, 323 U. S. 192 
(1944). The case reached the Supreme 
Court from the Alabama state court, and there- 
fore did not involve the Norris-LaGuardia Act. 

*Q Lapor Cases § 51,189, 323 U. S. 210 
(1944). 

* Case cited at footnote 26; accord, Brother- 
hood of Railroad Trainmen v. Howard, 21 
Lapor Cases { 67,004, 343 U. S. 768 (1952); 
cf. Syres v. Oil Workers, 29 Lapor Cases 


Norris-LaGuardia Act 


7 69,550, 350 U. S. 892 (1955) (per curiam) 
(same result under NLRA). 

” But see 323 U. S., at pp. 208-209 (Murphy, 
J., concurring). The argument presented 
is that since Congress could not constitu- 
tionally pass discriminatory legislation, it is 
constitutional rights for a 
power of representation is 
Congressional enactment to 


denial of 
whose 


also 

union 
delegated by 
enter into a discriminatory agreement. 
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The danger in this process is that 
the courts may take the short step 
from appraisal of objectives in terms 
of expressed legislative policy to ap- 
praisal in terms of their own sense 
of legitimacy. 

This has been the result in many 
states which have enacted anti-in- 
junction statutes modeled upon the 
Norris-LaGuardia Act.** In some 
cases, the state courts have issued 
injunctions, despite the statutory 
prohibition, in highly compelling and 
proper situations such as rival-union 
picketing to obtain recognition over 
a certified representative.** These 
cases, however, seem to have opened 
the door to the issuance of injunc- 
tions whenever a particular judge 
has considered the union’s conduct 
improper.** 


The ease with which judges may 
issue injunctions, simply by finding 
union conduct outside the statutory 
definition of a labor dispute, is the 
primary danger of encouraging more 
than a wooden application of the 
anti-injunction prohibition by courts 
faced with reconciling and rationalizing 
statutory inconsistencies. It seems 
essential, however, that this risk be 
incurred and that the courts, with 
due judicial restraint, look to legis- 
lative guides to the legitimacy of ob- 
jectives and means both of unions 
and of employers. In so doing, there 
is not the one-sided judgment which 
existed under the common law ob- 
jectives test, for there has been ample 
opportunity for effective legislative 
investigation of the full economic 


and social ramifications of the typess 
of conduct considered, and thus one 
of the major objections to the ob- 
jectives test is removed. The courts 
must recognize that to deny relief 
may be to leave an injured party 
with a legal right but with no avail- 
able remedy to protect it. There 
was no alternative administrative 
remedy provided in these cases, and 
to have deferred the problem to the 
legislature would have been to close 
the judicial door to an aggrieved 
party. 


Part Il 


Historical evidence exists of the 
result of refusal by the courts 
to consider the prohibition of the 
Norris-LaGuardia Act as subject to 
exception when it overlaps with 
other labor legislation. This situa- 
tion is the treatment of certain repre- 
sentation disputes under the Wagner 
Act. The NLRA was enacted for 
the purpose of protecting the rights 
of employees to organize and _ bar- 
gain collectively with their employers 
and to engage in concerted activities 
directed to these ends. Section 9 
provided that a representative se- 
lected by a majority of the employees 
in an appropriate bargaining unit was 
to be the exclusive representative of 
all the employees, and that, in the 
event of controversy, the National 
Labor Relations Board was empowered, 
by election or otherwise, to ascertain 
the majority representative and to 
certify its determination to the parties. 
In cases in which a majority repre- 





* E.g., New York Civil Practice Act, Sec. 
876-a; Oregon Revised Statutes, Secs. 
662.010-662.060 (1957). 

@ Fg., Florsheim Shoe Store Company v. 
Retail Shoe Salesmen’s Union, 6 LaBpor CASES 
7 61,113, 288 N. Y. 188, 42 N. E. 2d 480 
(1942); Markham & Callow, Inc. v. Interna- 
tional Weodworkers, 7 Laspor Cases § 61,574, 
170 Ore. 517, 135 P. 2d 727 (1943); for 
treatment of this problem in the federal 


courts, see pp. 480-482. 
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*% E.g., Postma v. International Brotherhood 
of Teamsters, 22 Lapor Cases § 67,138, 334 
Mich. 347, 54 N. W. 2d 681 (1952) (recog- 
nition picketing); Opera On Tour, Inc. v. 
Weber, 4 Laspor Cases § 60,474, 285 N. Y. 
348, 34 N. E. 2d 349 (1941) (strike against 
technological improvement); see Cox, “The 
Role of Law In Labor Disputes,” 39 Cornell 
Law Quarterly 592, 595-599 (1954). 
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sentative had been certified or in which 
certification proceedings were pend- 
ing before the Board, the question 
arose as to whether a court, upon the 
petition of a private party, could pre- 
serve the status quo by enjoining con- 
certed activity of a rival union which 
was seeking to compel recognition by 
the employer. 

Except for two early cases, the 
courts held that the Norris-LaGuardia 
Act prohibited issuance of an injunc- 
In Oberman & Company v. 
Soard 


tion.** 
United Garment Workers, the 
had certified a union as bargaining 
representative; and, in Union Premier 
Food Stores, Inc. v. Retail Food Clerks 
& Managers Union, certification pro- 
ceedings were pending before the 
Board, although no election had yet 
been held. 


In Premier Food Stores, the court 
found explicit authority for granting 
an injunction in Section 10(h) of the 
NLRA, which excepts the courts 
from the limitation imposed by the 
Norris-LaGuardia Act “when grant- 
ing appropriate temporary relief or a 
restraining order.” It seems clear, 
however, that this provision contem- 
plated only injunctions sought by the 
Board pursuant to the judicial-review 
procedure of Sections 10(e) and (f).* 
The court also found that the only 
labor dispute was between the rival 
unions, since the employer was in- 
different as to which union represented 


his employees. Therefore, the court 


Act in- 
apparent 


held the Norris-LaGuardia 
applicable. There is no 
justification for the court’s reason for 
the inapplicability of the Norris-La- 
Guardia Act, because cases involving 
interunion rivalry are expressly in- 
cluded in the act’s definition of a 
“labor dispute.” Had the decision 
gone the other way, however, the 
employer would have been placed in 
the predicament of having a statutory 
duty—enforceable in an unfair-labor- 
practice proceeding—to bargain ex- 
clusively with the majority union, yet 
having no remedy to prevent the 
interruption of his business by the de- 
mands of the rival union for recognition. 


In the Oberman case, the court con- 
cluded that the Norris-LaGuardia 
Act’s policy of protecting the right of 
unions to organize was not served by 
refusing an injunction to support the 
employees’ certified choice of a bar- 
gaining representative. However, the 
great majority of federal courts denied 
thus leaving em- 


injunctive relief 


ployers in the predicament described 


above. 

The representation-dispute 
arising under the Wagner Act, differ 
in one notable respect from the RLA 
considered in Part I of this 

There was no clearly pro- 


cases, 


cases 
article. 
hibitory language in the Norris-La- 
Guardia Act which would have barred 
issuance of an injunction in the RLA 
cases, whereas in these cases the con- 
duct objected to by the employer was 





*E.g., American Chain & Cable Company 
v. Truck Dri Union, 11 LaApor CASES 
{ 63,412, 68 F. Supp. 54 (DC N. J., 1946); 
Yoerg Brewing Company v. Brennan, 9 LABOR 
Cases {[ 62,577, 59 F. Supp. 625 (DC Minn., 
1945); Sharp & Dohme, Inc. v. Storage Ware- 
house Employers, 1 Lasor Cases §[ 18,225, 24 
F. Supp. 701 (DC Pa., 1938). 

* 1 Larnor Cases {f 18,020, 21 F. 
@¢DC Mo., 1937). 

ba | 98 F. 
(CA-3, 1938). 

vs See, €.g., Bakery Sales Drivers v. Wag- 
shal, 14 Laspor Cases § 51,262, 333 U. S. 437 


Supp. 20 


2d 821 


Norris-LaGuardia Act 


(1948): International Brotherhood of Team- 
sters v. International Union of United Brew- 
ery Workers, 1 Lasor Cases § 18,437, 106 F. 
2d 871, 876-877 (CA-9, 1939); Donnelly Gar- 
ment Company v. International Ladies Gar- 
ment Workers, 1 Laspor Cases § 18,255, 99 
F. 2d 309, 315 (CA-8, 1938); Forkosch, 
Labor Law (1953), Sec. 181. Contra, Ober- 
man & Company v. United Garment Workers, 
cited at footnote 35. 

* See International Brotherhood of Team- 
sters v. International Union of United Brew- 
ery Workers, cited at footnote 37. 
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a strike or picketing—activities enumer- 
ated in Section 4 which the federal 
courts are not to have jurisdiction 
to enjoin. Thus, to have granted the 
injunctions, the courts would have 
had to have found the promotion of 
the federal policy expressed in the 
NLRA—exclusive majority represen- 
tation—to justify granting an in- 
junction not only in the face of the 
anti-injunction, laissez-faire policy of 
the Norris-LaGuardia Act, but in con- 
tradiction to explicit statutory lan- 
guage as well. Recognizing that the 
coercive conduct of the union was 
within the statutory definition of a 
labor dispute, the courts felt con- 
strained to go no further and to refuse 
any relief. To grant equitable relief 
in the face of an explicit statutory bar 
seemed to them to be beyond the 
bounds of permissible judicial dis- 
cretion.” 


It is submitted, however, that the 
courts could and should have granted 
relief in these representation-dispute 


cases. Although the RLA cases were 
not clear precedent, they certainly 
pointed the way to judicial accommo- 
dation of the Norris-LaGuardia Act 
and regulatory labor legislation. Here 
again the judges did not have to look 
to their own estimation of the legality 
of the union objective. The apparent 
difference between a strike or picket- 
ing directed at coercing an employer 
to recognize it in the absence of any 
system of law surrounding labor re- 
lations and a strike aimed at coercing 
an employer to perform an_ unfair 


labor practice *° seems weighty enough 
to allow the injunction in the latter 
case, even though the Norris-LaGuardia 
Act was passed for the express pur- 
pose of preventing the issuance of the 
injunction in the former and not 
wholly dissimilar case. 

True, the courts should be chary of 
a free-wheeling approach to reading 
exceptions into explicit statutory lan- 
guage. The approach, taken by state 
courts having “baby Norris-LaGuardia’”’ 
laws, of narrowing the definition of 
labor dispute until there is little vitality 
left to the statute is a complete de- 
parture from the purpose of the anti- 
injunction policy. However, the courts 
should be as mindful of performing 
their essential function of doing jus- 
tice in the case before them as of 
exceeding their judicial function. In 
refusing to grant injunctions in repre- 
sentation-dispute cases, the federal 
courts continually noted the harsh re- 
sult which their decisions achieved.*' 
Had they made the distinction be- 
tween legal and illegal objectives 
meaningful, they might have been 
able to avoid the harsh result and 
achieve what would clearly have been 
the more judicious resolution of the 
dispute. 

Another factor which may have 
dissuaded the courts from enjoining 
recognition strikes by minority unions 
is the difference in structure between 
the RLA and the NLRA. Whereas 
the administrative provisions of the 
RLA, as well as the enumeration of 
rights and duties created by it, are 





™” See, e.g., Llouston & North Texas Motor 
Freight Lines, Inc. v. International Brother- 
hood of Teamsters, 1 Laspor Cases { 18,224, 
24 F. Supp. 619 (DC Okla., 1938); Grace 
Company v. Williams, 1 LABor Cases { 18,025, 
20 F. Supp. 263 (DC Mo., 1937). Courts 
felt further constrained by Sec. 13 of the 
NLRA, which states that nothing in the act 
is to be construed as limiting the right to 
strike. See, e.g., 24 F. Supp., at p. 639. 

*Sec. 8(a)(5) 49 Stat. 453 (1939), as 
amended, 29 USC Sec. 158(a)(5) is a re-en- 
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actment of Sec. 8(5) of the Wagner Act 
which made it an unfair labor practice to 
refuse to bargain collectively with bargain- 
ing representatives as provided for in Sec. 
9(a). See Sharp & Dohme, Inc. v. Storage 
Warehouse Employees, cited at footnote 34, 
at p. 702. 

“See, e.g., Yoerg Brewing Company v. 
Brennan, cited at footnote 34, at p. 633; 
Sharp & Dohme, Inc. v. Storage Warehouse 
Employers, cited at footnote 34. 
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In these demanding times, the labor 
force of our Nation is our most pre- 
cious asset. Working shoulder-to- 
shoulder, the handicapped can add 
spirit and power to America as we 
seek to promote the strength of the 
whole free world. 

—Dwight D. Eisenhower 





general in nature, the NLRA estab- 
lished a more integrated and detailed 
administrative procedure for the ad- 
judication of disputes and listed more 
definitively the rights and duties which 
it intended to create. Here there was 
an enumeration of unfair labor prac- 
tices which were made unlawful and 
were to be enforced by an agency with 
the power to make binding adjudica- 
tions enforceable in the federal courts. 
In addition, the express exception to 
the jurisdictional limitation of the 
Norris-LaGuardia Act which is found 
in Section 10(h) of the NLRA is not 
found in the RLA. It has been argued * 
that this difference allows the courts 
to read exceptions into the Norris- 
LaGuardia Act in cases arising under 
the latter statute but not under the 
former, since the express legislative 
exception in the NLRA shows Con- 


gressional cognizance of the problem 
and an intent that the courts go no 
further in granting injunctions than 


Congress has indicated that they 
should. 

The courts may have applied this 
kind of “expressio unius est exclusio 
alterius” reasoning and decided that 
since the legislature had not seen fit 
to create any unfair labor practices on 
the part of unions in the Wagner Act, 
it was beyond the power of the courts 
to do so. On the other hand, it seems 
that it would have been more reason- 
able for the courts to do as they did in 


Steele and in Tunstall—recognizing that 


in the absence of alternative adminis- 
trative remedy the courts must grant 
relief when it is appropriate.** 

A final possible explanation of the 
reluctance of the courts to create a 
judicial exception to the Norris-La- 
Guardia Act in this case is the holding 
of the Supreme Court in United States 
v. Building and Construction Trades 
Council.** In that case the Court held, 
on the authority of United States v. 
Hutcheson, that coercive activity 
aimed at forcing an employer to 
recognize a union other than that cer- 
tified by the NLRB was not a viola- 
tion of the Sherman Antitrust Act. 
The Hutcheson rationale is to extend 
the Norris-LaGuardia Act beyond its 
jurisdictional context and to read it 
more broadly as a part of our national 
labor policy, thus preventing the ap- 
plication of the criminal provisions of 
the Sherman Act to most labor-union 
activities, as well as barring injunc- 
Such a strong holding, which 
substantive 


tions. 
appears to have given 
force to an act framed in procedural 
terms, might well cause courts to go 
slowly in reading exceptions into the 
limitations of the act. However, a 
comprehensive appraisal of our “na- 
tional labor policy” leads to the con- 
clusion that, with the shift in attitude 
toward an acceptance of the role of 
law in labor relations, the Norris- 
LaGuardia Act became somewhat of 
an anachronism; and, as the role of 
law increases, the act can only appear 
more anachronistic unless it is viewed 
as a dynamic thing which continues 
as a limitation on judicial excesses 
but which cannot permit disregard of 
legal relationships based on legisla- 
tive enactment. 

A related question is whether an 
injunction should be granted to pro- 





“Wellington, “Judge Magruder and the 
Labor Contract,” 72 Harvard Law Review 
1268, 1274-1281 (1959). 

* See Syres v. Oil Workers, cited at foot- 


note 29. 


Norris-LaGuardia Act 


“4 Laspor Cases § 51,118, 313 U. S. 539 
(1941) (per curiam). 

“3 Lapor Cases § 51,110, 312 U. S. 
(1941). 
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hibit otherwise lawful concerted ac- 
tivities by a labor union when another 
union, although not certified by the 
Board, has already been recognized 
by the employer as bargaining repre- 
sentative of its employees. The fed- 
eral courts have held that such facts 
constitute a labor dispute within the 
meaning of the Norris-LaGuardia Act 
and that there is no countervailing 
policy strong enough to justify an 
injunction. Even if an injunction 
should issue once the Board certifica- 
tion procedure has been set in motion, 
a court should not circumvent the 
3oard by acting before certification 
since courts are not equipped to deter- 
mine which union in fact represents 
the majority of the employees or what 
is a proper bargaining unit. This 
determination should be exclusively a 
function of the NLRB.* 


In the 1947 the 


amendments to 


NLRA, Congress provided relief to 
the employers faced by the intolerable 
situation created by the judicial re- 


fusal to enjoin rival-union strikes. 
Section 8(b)(4)(C) provides that if a 
union has been certified as bargaining 
representative, concerted activity by 
a rival union for the purpose of re- 
quiring employer recognition is an 
unfair labor practice. Upon the filing 
of such a charge, Section 10(1) re- 
quires the investigating officer of the 
3oard to petition a district court to 
enjoin temporarily the alleged unfair 
labor practice pending a determina- 
tion on the merits. Upon a finding of 
violation, the Board is empowered to 
grant appropriate relief—including an 
order to cease and desist from the 
unlawful practice. 


A limit to the exercise of judicial 
exception to the anti-injunction policy 
should exist where the legislature has 
provided an alternative remedy. In 
the creation of legal rights in the 
NLRA, Congress has provided a com- 
plete scheme for the determination 
and correction of the unfair labor 
practices enumerated in Section 8. 
Section 10 empowers the Board to is- 
sue an order to cease and desist from 
unfair labor practices, and, in 1947 
amendments, Congress gave to the 
Board the additional power to obtain 
injunctive relief from a district court 
pending determination of the merits 
of the dispute. 

In Amazon Cotton Mill Company v. 
Teatile Workers,7 a labor’ union 
sought an injunction requiring the 
employer to bargain with the union 
—alleging that the district court has 
jurisdiction under Section 10(j) to 
enjoin an unfair labor practice at the 
request of a private party. In revers- 
ing a lower court order granting the 
injunction, the court reasoned that 
the union had an adequate adminis- 
trative remedy before the NLRB 
and that exceptions to the Norris- 
LaGuardia Act were not to be made 
except as Congress had expressly 
provided. This result is consonant 
with the principle of uniform adminis- 
tration which underlies federal labor 
legislation. 

Allowing private parties to petition 
for injunctive relief where Congress 
has taken notice of the need for effec- 
tive and uniform remedial adminis- 
tration would fragment the federal 
labor policy and defeat the Board’s 





“See Fur Workers, Local 72 v. Fur Work- 
ers, 1 Laspor Cases § 18,324,.105 F. 2d 1 
(CA of D. C., 1939), aff'd, per curiam, 2 
Lapor Cases § 17,066, 308 U. S. 522 (1939). 

The Supreme Court in reversing a dis- 
trict court decree granting an injunction on 
the authority of the Wisconsin Labor Code, 
Wisconsin Statutes, Sec. 103.62 (1955), found 
nothing in the policy of free choice of a 
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bargaining representative which required 
that employees not be coerced by the unrec- 
ognized union. Lauf v. Shinner & Company, 
1 Lasor Cases § 17,026, 303 U. S. 323 
(1938); accord, Senn v. Tile Layers Union, 
1 Lagpor Cases § 17,023, 301 U. S. 468 (1937). 

“14 Lapor Cases § 64,443, 167 F. 2d 183 
(CA-4, 1948). 
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primary responsibility for the deter- 
mination of unfair labor practices and 
the choice of appropriate remedies. 
Injunctions have been denied when 
sought both by employers against 
unions and by unions against em- 
ployers.* That Congress did not 
conceive of the new provisions as a 
relaxation of the anti-injunction pro- 
hibition when applied to private par- 
ties is borne out by the legislative 
history of the Taft-Hartley Act.* 

Thus, in the area of unfair labor 
practices, the task of accommodation 
has been assumed by Congress, and 
the courts are rightly reluctant to go 
beyond the legislative scheme. When 
there exists an adequate administra- 
tive remedy to secure the rights of an 
injured party, there is no reason for 
the courts to carve out an exception 
to the anti-injunction statute. 


Nor should 303 of 
LMRA be interpreted as a basis for 
private suits to enjoin unfair labor 
Section 303(a) makes un- 


Section the 


practices. 
lawful the unfair labor practices of 
unions set out in Section 8(b) (4), and 
Section 303(b) grants an injured em- 
ployer a civil right of action to re- 
cover “damages by him sustained” 
from such unfair practices. In an 





“ Amalgamated Association of Street Em- 
ployees v. Dixie Motor Coach Corporation, 15 
Lapor Cases § 64,843, 170 F. 2d 902 (CA-8, 
1948) (employer against union); /nterna- 
tional Longshoremen’s Union v. Sunset Line 
& Twine Company, 14 LaBor CAseEs { 64,444, 
77 F. Supp. 119 (DC Calif., 1948) (union 
against employer). The applicability of the 
Norris-LaGuardia Act to suits by unions 
against employers is discussed at p. 477. 

“See legislative history reported in the 
case cited at footnote 47. 

” Amalgamated Association of Street Em- 
ployees v. Dixie Metor Coach Corporation; 
Internati “al Longshoremen’s Union 
Twine Company, both cited 


accord: 
v. Sunset Line & 
at footnote 48. 

* By filing an unfair labor practice charge 
under Sec. 8(b)(4) an employer may invoke 
the mandatory-injunction procedure of Sec. 
10(1) of the act. 
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action brought under Section 303, it 
was alleged that this section granted 
to employers the right to secure in- 
junctive relief in addition to the specific 
provision for damages.°° The court 
denied the injunction, reasoning that 
only monetary relief was available, 
since, unlike the express authority 
given to the Board to seek injunc- 
tions, Section 303(b) refers only to 
damages. This result wise, 
since damages should adequately recom- 


seems 


pense out-of-pocket losses of employers ; 
and, if injunctive relief is desired, the 
employer has an existing remedy in 
the procedures of the NLRB.” A\l- 
lowing injunctive relief under Section 
303 would interfere with the Board’s 
primary responsibility for determin- 
ing unfair labor practices.** 


Part Iil 
In a different context, the Supreme 
Court has been willing to uphold an 
injunction issued in the face of Sec- 
tion 4 of the Norris-LaGuardia Act. 
In Brotherhood of Railroad Trainmen 
v. Chicago River & Indiana Railroad, 
a union was enjoined from striking to 
coerce settlement of grievances that 
the railroad had submitted to the NRAB 
for binding determination. The Court 
thus permitted a private party to ob- 


* See Garner v. Teamsters Union, 24 LApor 
Cases § 68,020, 346 U. S. 485 (1953). 

A problem presented by this analysis is 
whether courts should enjoin conduct which 
is both an unfair labor practice and a breach 


of a collective bargaining agreement. Com- 
pare United Electrical Workers v. General 
Electric Company, 30 Lapor Cases { 69,839, 
231 F. 2d 259 (CA of D. C., 1956), with 
Textile Workers v. Artista Mills Company, 
20 Lasor Cases {§ 66,694, 193 F. 2d 529 
(CA-4, 1951); see generally, Duneau, “Con- 
tractual Prohibition of Unfair Labor Prac- 
tices, Jurisdictional Problems,” 57 Columbia 
Law Review 52 (1957 ). 

® 32 Laror Cases § 70,566, 353 U. S. 30 
(1957); see “The Supreme Court, 1956 
Term,” 71 Harvard Law Review 83, 184-187 
(1957). 





tain injunctive relief to protect the 
jurisdiction of the agency to decide 
disputes. Considering the Norris-La- 
Guardia Act and the RLA as a “pat- 
tern of labor legislation,” ** the Court 
reconciled the two statutes on the 
grounds that the anti-injunction policy 
was not meant to operate when sub- 
mission to the NRAB existed as a 
reasonable alternative to self-help, and 
that protection of the NRAB’s juris- 
diction was essential to the policy of 
promoting stable industrial relations. 


When the factors for and against 
injunctive relief in this case are weighed 
along side those in the rival-union 
recognition cases considered in Part 
II above, the reason for the different 
result is not immediately apparent. 
While in this case there was clearly 
stated in the RLA the strong policy 
consideration favoring administrative 
adjudication of disputes, the policy of 
recognition of the NLRB’s certified 
bargaining representative seems equally 
as strong in the rival-union recog- 
nition cases. The prohibition of Sec- 
tion 4 of the Norris-LaGuardia Act 
against enjoining peaceful strikes is, of 
course, equally applicable to both cases. 


A possible explanation might be 
the precedents for granting injunc- 
tions which already existed under ‘the 


RLA. While neither the Virginian 
Railway case nor the racial discrimi- 
nation cases involved an injunction 
of any of the activities enumerated 
in Section 4, nor were the procedural 
requirements of Sections 7 and 8 par- 
ticularly applicable, it might be argued 
that to overcome these hurdles to 
granting an injunction was less of a 


step forward for the Court to take 
than to enjoin a dispute arising with- 
in the ambit of the NLRA. Indeed, 
nowhere in the opinion does the Court 
note this distinction from the earlier 
cases granting injunctions, but it does 
note that there are differences in the 
fundamental premises of the RLA and 
the NLRA.*® However, it seems that 
this distinction alone does not account 
for the granting of an injunction in 
one case and the refusal in the other, 
for the Supreme Court has upheld the 
enjoining of a discriminatory labor- 
management agreement in a case aris- 
ing under the NLRA.* The Court 
may have reference to the differences 
in the degree of integration of reme- 
dial process under the two acts; how- 
ever, it is arguable that, under a statute 
like the NLRA, where the remedial 
process is highly integrated in the 
administrative agency, it is incumbent 
upon the courts to fill the gaps by 
sound exercise of their judicial power. 

It seems more likely that the dif- 
ference in result can be accounted 
for not by differences in the statute 
in conflict with the Norris-LaGuardia 
Act, but by a tendency of the Court 
to draw from the more mature present- 
day relationship of unions and em- 
ployers and the increased bargaining 
power of unions a justification for 
modifying the strict criteria for grant- 
ing injunctions set out by the 1932 
Congress in the Norris-LaGuardia 
Act. It may be questioned whether 
this is a proper role for the Court to 
assume. However, the decision is re- 
inforced both by the 1947 amendments 
to the NLRA which show Congres- 
sional awareness of this power shift 





* 353 U. S., at p. 42. The Court held that: 

“(T]he Norris-LaGuardia Act cannot be 
read alone in matters dealing with railway 
labor disputes. There must be an accom- 
modation of that statute and the Railway 
Labor Act so that the obvious purpose in 
the enactment of each is preserved.” 
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* 353 U. S., at p. 31-32, n. 2: 

“The relationship of labor and manage- 
ment in the railroad industry has developed 
on a pattern different from other industries. 
The fundamental premises and principles 
of the Railway Labor Act are not the same 
as those which form the basis of the Na- 
tional Labor Relations Act. . . .” 

* Syres v. Oil Workers, cited at footnote 29. 
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and by the fact that, to the extent 
that the strict criteria for granting 
injunctions set out by the 1932 Con- 
gress in the Norris-LaGuardia Act 
seem anachronistic in the light of this 
and other subsequent legislation, the 
courts must exercise some judicial 
creativity. The same considerations 
seem to apply to cases arising under 
both acts. 

The Chicago River case raises other 
questions peculiar to the railroad in- 
dustry. First, should the courts grant 
similar protection to the jurisdiction 
of the NMB? The Court interpreted 
Brotherhood of Railroad Trainmen v. 
Toledo, Peoria & Western Railroad as 
laying down the principle that the 
Norris-LaGuardia Act prevents the 
issuance of an injunction in a railway 
labor case involving a “major dis- 
pute.” °’ It drew the distinction that 
in such a case the RLA does not pro- 
vide a process for a final decision like 
that of the NRAB in a “minor dis- 
pute” case. However, it seems that 
the Toledo case should be more prop- 
erly limited to prohibiting only the 
issuance of an injunction when there 
has not been compliance with the 
“clean hands” provisions of Section 
8 of the Norris-LaGuardia Act. For, 
in Toledo, after a lengthy dispute, the 
NMB mediator proposed voluntary 
arbitration pursuant to Section 5 First 
(b) of the RLA. Upon the employer's 
refusal to submit to arbitration, the 
union struck. In refusing the em- 
ployer’s request for an injunction, the 
Supreme Court held that even though 
the requirements of Section 7 of the 
Norris-LaGuardia Act had’been satis- 
fied, Section 8 required submission of 
the dispute to arbitration before an 


injunction would be issued—notwith- 


standing the fact that by the terms of 
the RLA arbitration is voluntary. The 
policies of both acts favor this result, 
and the denial of the injunction pre- 
sents no problem of accommodation. 
However, the case should not be taken 
as authority for denial of injunctive 
relief once all the apposite procedural 
requirements have been complied with. 
At least one circuit has protected the 
jurisdiction of the NMB by granting 
an injunction. 


Second, should an injunction be 
available before submission of a dis- 
pute to the appropriate board? The 
Supreme Court has held that an in- 
junction will not issue before the NRAB 
procedure has been invoked.* This 
holding seems equally applicable to 
the NMB. This rule ought to en- 
courage the use of the administrative 
machinery, at least by management, 
since it can submit a dispute to the 
board and then secure an injunction 
of any coercive action in violation of 
the submission, even though injunc- 
tive relief would not otherwise be 
available. It is possible that such a 
practice may become a tool of abuse, 
for if the agency docket is crowded, 
often the case,*° the railroads 
may submit a dispute to the board 
and thereby defeat the union’s de- 
mands by postponing settlement of the 
dispute for long periods and by barring 
self-help measures at the same time. 


as is 


Part IV 


The final problem of accommoda- 
tion to be considered is that presented 
by suits brought under Section 301 of 
the LMRA. Subsection (a) of that 
section provides that suits for vio- 
lation of collective bargaining agree- 





* 353 U.S. at p. 42, n. 24. 
* Railroad Yardmasters v. Pennsylvania 
Railroad, 28 LABor Cases {§[ 69,338, 224 F. 2d 
226 (CA-3, 1955). 

* Manion v. Kansas City Terminal Rail- 
way, 32 Lapor Cases {§ 70,616, 353 U. S, 927 
(1957) (per curiam). 
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” See, e. g., Order of Railroad Telearaphers, 
80 NRAB (3d Div.) 1 (1958) (claim dating 
to March 7, 1955, award dated February 
28, 1958); Order of Railroad Telegraphers, 
80 NRAB (3d Div.) 19 (1958) (claim dating 
to July 21, 1952, award dated March 10, 
1958). 
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ments may be brought in a federal 
district court. By far the most sig- 
nificant decision in the interpretation 
of the section is the Supreme Court 
case of Textile Workers v. Lincoln 
Mills,* which upheld specific en- 
forcement against an employer of an 
arbitration agreement. The Court an- 
swered affirmatively the much mooted 
question © of whether federal sub- 
stantive law was to be applied to 
suits brought under Section 301. It 
also concluded that Congress intended 
in Section 301 of the LMRA to pro- 
vide a remedy for the violation of no- 
strike agreements and that arbitration 
provisions were the quid pro quo for 
such agreements, The argument that 
the Norris-LaGuardia Act limited Sec- 
tion 301 to an action for damages was 
rejected. This appears correct, since, 
as noted in Part I of this article, the 
Norris-LaGuardia Act, interpreted in 
its historical context, seems aimed only 
at the traditional “labor injunction” 
—typically an order which prohibits 
or restricts coercive conduct of a un- 
ion in a labor dispute.** Moreover, 
the requirements of Section 7 are no 


more appropriate as conditions prece- 
dent to the specific enforcement of an 
agreement to arbitrate ®* than they 
were to enforcement of the duty to 
bargain and to represent fairly. Fur- 
thermore, it is arguable from Section 
8 that arbitration is to be encouraged 
in labor-management relations—a fur- 
ther indication that the Norris-La- 
Guardia Act should not be applied to 
deny enforcement of an arbitration 
agreement.® Once the Court had 
decided the difficult substantive pro- 
cedural question presented by Section 
301 of the LMRA, and that the sub- 
stantive law included enforcement of 
executory agreements to arbitrate dis- 
putes, it was not difficult for the Court, 
considering the precedents under the 
RLA and the apparent inapplicability 
of the anti-injunction provisions, to 
grant specific relief. 

A more difficult question is whether 
Section 301 of the LMRA also con- 
templates specific enforcement of the 
so-called quid pro quo of the agree- 
ment to arbitrate—the no-strike clause." 
The Supreme Court’s view that Sec- 
tion 301 envisaged a remedy for viola- 





* 32 Lapor Cases § 70,733, 353 U. S. 448 
(1957). 

* See, e. g., Wollett and Wellington, work 
cited at footnote 23, at p. 445; Cox, “Fed- 
eralism in the Law of Labor Relations,” 
67 Harvard Law Review 1297, 1335-1339 
(1954). Many of the earlier cases found 
that Sec. 301 did create substantive rights. 
E. g., Textile Workers v. American Thread 
Company, 23 Lasor Cases { 67,660, 113 F. 
Supp. 137 (DC Mass., 1953). Mr. Justice 
Frankfurter, in Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
27 Lapor Cases f 69,063, 348 U. S. 437 
(1955), strongly suggested that Sec. 301 
should be construed as being solely proce- 
dural and dissented on that ground in Lin- 
coln Mills. Concurring in Lincoln Mills, Mr. 
Justice Burton expressed the intermediate 
position articulated by Judge Magruder in 
International Brotherhood of Teamsters v. 
W. L. Mead, Inc., 29 LApOr Cases § 69,802, 
230 F. 2d 576, 580 (CA-1, 1956), cert. den., 
352 U. S. 802 (1956), that Sec. 301 did not 
create substantive law but did give the fed- 
eral courts “protective jurisdiction” over 
federally created rights. 
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*®In Lincoln Mills the Court said: 
“The failure to arbitrate was not a part 
and parcel of the abuses against which the 


Norris-LaGuardia Act was aimed. ea 
[W]e see no justification in policy for 
restricting section 301(a) to damage suits, 
leaving specific performance of a contract 

to the inapposite procedural require- 
ments of the act.” 

See Local 205, United Electrical Workers v. 
General Electric Company, cited at footnote 
24, at p. 91. 

“See W. L. Mead, Inc. v. International 
Brotherhood of Teamsters, 27 Lapor CASES 
{ 68,808, 217 F. 2d 6 (CA-1, 1954). 

See the case cited at footnote 24; cf. 
Brotherhood of Railroad Trainmen v. Toledo, 
Peoria & Western Railroad, 7 LaBor CASES 
q 51,171, 321 U. S. 50 (1944). 

* See Wellington, work cited at footnote 
42; Cox, “Current Problems in the Law of 
Grievance Arbitration,” 30 Rocky Mountain 
Law Review 247, 252-256 (1958): Mendel- 
sohn, “Enforceability of Arbitration Agree- 
ments Under Taft-Hartley Section 301,” 
66 Yale Law Journal 167, 179-183 (1956). 
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The principal ingredient lacking in 
our [unions’ and companies’] re- 
lationship has been an instrument to 
avert the turmoil and uncertainty 
which arises when new contracts 
must be negotiated. Industry and 
labor have not yet found a way to 
make an orderly transition from one 
contract to the next without sacrific- 
ing the interests and equity of either 
or running the risk of a shutdown.— 
David J. McDonald, president of the 
United Steelworkers of America. 





tion of no-strike clauses does not point 
necessarily to a view that they should 
be specifically enforceable and, indeed, 
one circuit has held that, despite Lin- 
coln Mills, the Norris-LaGuardia Act 
bars specific relief.°* While it seems 
fairly certain that the 1932 Congress 
did not have in mind the possibility 
of a suit for an injunction based on a 
contract, yet the fact remains that 
the language of Section 4(a) of the 
Norris-LaGuardia Act, which clearly 
proscribes enjoining a peaceful strike, 
does not distinguish between actions 
founded on tort and contract. Never- 
theless, it that to the extent 
that the current labor policy of the 
federal government includes placing 
the force of law behind labor-manage- 
ment this proscription 
has anachronistic; and the 
courts would therefore be justified in 
relaxing the anti-injunction policy in 
order to enforce that to which the 
parties themselves have agreed. 


seems 


agreements, 
become 


The anti-injunction proscription seems 
particularly unsuited to a case in which 
a union has struck rather than comply 
with a compulsory arbitration agree- 
ment. The suggestion in Lincoln Mills 
that agreements to arbitrate should 
be specifically enforceable against un- 
ions as well as employers might be 
effectuated by compelling the union 
to arbitrate, while at the same time 
refusing to enjoin the strike. How- 
ever, such partial relief seems unsatis- 
factory.” The atmosphere of strife 
and emotionalism surrounding a strike 
would greatly detract from the eftec- 
tiveness of the arbitration procedure 
and render compliance with the award 
unlikely.”° Also, in some cases, arbi- 
tration would be impossible, since it 
is the policy of many arbitrators to 
refuse to hear a case while a strike 
is in progress.” 

This seemingly logical extension of 
the Lincoln Mills case, however, illus- 
trates the danger which permeates the 
approach of accommodation. The grant- 
ing of an injunction on the ground 
that the strength countervail- 
ing federal policy makes the Norris- 
LaGuardia Act inapposite could lead 
ultimately to a reintroduction of the 
objectives test. In the case of specific 
enforcement of a no-strike agreement, 
however, this danger seems minimal. 
Congress, by leaving to the courts the 
task of merely enforcing that to which 
the parties have agreed, has manifested 
a federal policy which the courts are 
to implement without considering the 


ot a 





* See, e. g., A. H. Bull Steamship Company 
Seafarers’ Union, 33 LABor Cases § 71,095, 


250 F. 2d 326 (CA-2, 1957), cert. den., 355 
U. S. 932 (1958). Before Lincoln Mills 
courts had similarly employed a literal read- 
ing of the Norris-LaGuardia’ Act to bar 
enjoining strikes in breach of contract. See, 
e. g., Alcoa Steamship Company v. McMahon, 
15 Lasor CAses { 64,819, 81 F. Supp. 541 
(DC N. Y., 1948), aff'd per curtam, 16 LABOR 
Cases § 65,061, 173 F. 2d 567 (CA-2, 1949); 
Sound Lumber Company v. Lumber & Saw- 
mill Workers, 26 LABor CASES { 68,563, 122 F. 
Supp. 925 (DC Calif., 1954). 
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*See S. Rept. 163 (72d Cong., Ist Sess., 
1932), p. 10. See also Shulman, “Reason, 
Contract, and Law in Labor Relations,” 68 
Harvard Law Review 999 (1955), in which 
the late Dean Shulman argues against plac- 
ing the sanction of law behind collective 
bargaining agreements. 

® But see the case cited at footnote 24, at 
p. 93 (dictum). 

* See Cox, 
p. 255. 

* See Mendelsohn, work cited at footnote 
66, at p. 180, n. 57. 


work cited at footnote 66, at 





objectives of the unions’ conduct ; and 
the precedent of the Chicago River case 
would support an injunction in the 
face of Section 4. 


If it is held, however, that, because 
of the Norris-LaGuardia Act, no-strike 
clauses are not specifically enforceable 
in the federal courts, the next ques- 
tion presented is whether an employer 
may obtain injunctive relief in a state 
court.*? Section 301 of the LMRA does 
not appear to contemplate exclusive 
federal jurisdiction for adjudication 
of disputes arising out of labor-man- 
agement agreements. The permissive 
language of the section—‘“suits 
may be brought’’—suggests this con- 
clusion, and the policy of federalism 
favoring concurrent jurisdiction seems 
to require it, absent some contrary 
legislative expression.”* It seems clear 
that the law to be applied by state 
courts is federal. Since Lincoln Mills 
has established that federal substan- 
tive law is to govern actions in the 
federal courts, and since there is an 
acknowledged policy of uniformity in 
the law of labor relations, a unitary 
system of law suggests itself."* Whether 
state courts, which would thus be bound 
to apply federal law in adjudicating 
the rights of the parties, may grant a 


remedy not available in the federal 
courts depends on the extent to which 
the policy is to be carried, 

The Norris-LaGuardia Act may be 
interpreted solely as a limitation on 
the jurisdiction of the federal courts. 
It is arguable, however, that since the 
federal courts have been given juris- 
diction of the person and of the sub- 
ject matter in cases involving labor 
disputes, the act cannot fragment this 
jurisdiction but can only lay down 
the “right principles of decision.” * 
The jurisdictional phrasing of the act 
is explained as a means of insuring its 
constitutionality, since the scope of 
the federal legislative competency over 
labor relations was not clear in 1932." 
The argument that the Norris-La- 
Guardia Act lays down principles of 
correct decision expressive of federal 
labor policy leads to the conclusion 
that—federal law being the basis of 
decision in state courts—the states 


are controlled by the act because it is 
part of the national labor laws.” 


It is not a sufficient answer to this 
argument to draw a distinction be- 
tween primary and remedial rights as 
to the extent to which state courts are 
bound by federal law.** It may be 
true that if the enforcement of agree- 





™See McCarroll v. Los Angeles County 
District Council of Carpenters, 33 LAsor 
Cases § 70,959, 49 Cal. 2d 45, 315 P. 2d 322 
(1957), cert. den., 355 U. S. 932 (1958); 71 
Harvard Law Review 1172 (1958). 

® See Claflin v. Houseman, 93 U. S. 130 
(1876); 71 Harvard Law Review 1172, 1174 
(1958). But see Mendelsohn, work cited at 
footnote 66, at p. 189. 

* See the case cited at footnote 72. But 
see Note, 57 Yale Law Journal 630, 636, n. 23 
(1948). 

™ See Chafee, Some Problems of Equity 
(1950), pp. 296-380. But see U. S. v. United 
Mine Workers, 12 Lasor Cases § 51,239, 330 
U. S. 258 (1947). 

*Tt was not until the Supreme Court 
decided NLRB v. Jones & Laughlin Steel 
Corporation, 1 Lapor Cases { 17,017, 301 VU. S. 
1 (1937), that it was certain that the power 
to regulate labor relations was within the 
commerce clause. Also, an earlier state 
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anti-injunction statute had previously been 
held unconstitutional as a violation of the 
Fourteenth Amendment due process and 
equal protection clauses. Truax v. Corrigan, 
257 U. S. 312 (1921). But see Senn v. Tile 
Layers Union, cited at footnote 46. 

* Case cited at footnote 61, at p. 457, The 
argument is analogous to the “outcome 
determinative” test of Guaranty Trust Com- 
pany v. York, 326 U. S. 99 (1945). A state 
court applying federal law should not be 
permitted to reach an outcome different 
from that achieved in a federal court apply- 
ing federal law by granting a remedy un- 
available in a federal court. See “The 
Supreme Court, 1956 Term,” cited at foot- 
note 53, p. 178. But cf. Minneapolis & St 
Louis Railway v. Bombolis, 241 U. S. 211 
(1916). 

* See Wollett and Wellington, work cited 
at footnote 23, at pp. 459-463. 
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Perhaps you have had the exper- 
ience of expressing your concern 
over the mounting national debt and 
being reassured, ‘There's nothing to 
worry about; we owe it to our- 
selves."" Most people now see 
through this bit of semantic sleight of 
hand. ‘‘We"’ who owe the debt are 
one set of people. The ‘‘ourselves”’ 
to whom the debt is owed are— 
with possibly some overlapping—a 
different set of people. Similarly, 
welfare staters try to brush off ob- 
jections to collectivist political inter- 
ventions by telling the critics, ‘‘This 
is majority rule at work; we are do- 
ing it to ourselves.’ But, obviously, 
the ‘‘we’’ who are doing it are not 
the ‘‘ourselves’’ to whom it is being 
done!—Edmund A. Opitz, staff 
member of The Foundation for Eco- 
nomic Education, Inc. 





ments is characterized as “procedural,” 
while their validity is called a “sub- 
stantive” 
apply remedies unavailable in the fed- 


question, state courts may 
eral courts.’ However, to make this 
characterization without full analysis 
of the policies of the conflicting stat- 
utes seems merely to beg the question. 
If it were Congress’ intent that state 
courts follow federal remedial law 
under Section 301, the supremacy 
clause in Article VI of the Constitu- 
tion would seem to require compliance, 
and the due process clause of the Fifth 
Amendment would not seem to pre- 
vent such an enactment.®® In fact, 
in the converse situation, the Supreme 
Court has indicated that the object 
of diversity jurisdiction is substantial 
similarity of outcome, and that the 
remedy may go to the substance of 
the right.™ 


However, there is no indication 
that Congress did consider the anti- 
injunction statute as part of the sub- 
stantive federal law which courts were 
to apply in deciding cases under Sec- 
tion 301, nor is it clear that the availa- 
bility of specific relief in state courts 
would defeat the federal labor policy. 

In a different context, the Supreme 
Court has allowed supplemental state 
relief.** Since specific relief was clearly 
left to the state courts by the enact- 
ment of the Norris-LaGuardia Act,* 
and since the act has consistently 
been so interpreted,®* it would be ex- 
tremely difficult to find such a severe 
limitation on state court jurisdiction 
in the enactment of Section 301. 


Finaily, on the assumption that spe- 
cific relief is available in state but not 
federal courts for violation of no-strike 
clauses, can a union avoid an action 
for injunctive relief brought by an 
employer in a state court by removal 
to a federal court? An action is re- 
movable to a federal court under Sec- 
tion 1441(a) of the Judicial Code if 
a federal cause of action appears in 
the pleadings and if the action is one 
over which the federal court would 
have original jurisdiction.” If, how- 
ever, the relief prayed for in the com- 
plaint is limited to specific enforcement 
of a no-strike clause, it seems that 
original jurisdiction does not exist. 
Although Section 301 of the LMRA 
grants the district courts jurisdiction 
to enforce collective bargaining agree- 
ments, Section 1 of the Norris-La- 
Guardia Act provides that “no court 
of the United States shall have 
jurisdiction to issue any restraining 
order or temporary or permanent in- 


junction. Therefore, the court 





® Red Cross Line v. Atlantic Fruit Com- 
pany, 264 U. S. 109 (1924). 

” See Senn v. Tile Layers Union, cited at 
footnote 46. But see McCarroll v. 
Angeles County District Council of 
penters, cited at footnote 72. 

"See Bernhardt.v. Polygraphic Company, 
29 LaBor Cases {169 ,689, 350 U. S. 198 (1956). 


Car- 


Norris-LaGuardia Act 


Los 


= United Construction Workers v. Laburnum 
Construction Company, 26 Lapor CASES 
{ 68,460, 347 U. S. 656 (1954). 

® See Frankfurter and Greene, work cited 
at footnote 4, pp. 213-214. 

* See, e. g., Lauf v. E. G. Shinner & Com- 
pany, cited at footnote 46. 

* 28 USC Sec. 1441(a) (1952). 





should remand the action to the state 
court rather than dismiss -on the merits. 


To permit dismissal would enable 
unions to negate the assumption that ju- 
dicial enforcement has been committed 
to the separate systems of remedies 
existing in state and federal courts.** 
However, it could be argued that un- 
less the complaint contains an explicit 
waiver of the plaintiff’s rights to other 
than injunctive relief it would be im- 
proper to remand the action, since 
under Rule 54(c) of the Federal Rules 
of Civil Procedure the court may grant 
the relief to which the plaintiff is 
entitled regardless of whether it is 
prayed for in the pleadings. But such 
a technical approach would be incon- 
sistent with the spirit of the federal 
procedure because it would cause the 
plaintiff's action to stand or fall on 
the skill with which his complaint was 
drawn, rather than upon its merits. 
If the state procedure would permit 
the plaintiff to obtain noninjunctive 
relief on his federal claim without fur- 
ther amendment of the pleadings, the 
action should not be remanded.** Un- 
der some state procedures, therefore, 
an explicit waiver might be necessary. 

In order for there to be removal, 
the complaint must allege rights un- 
der Section 301.%° Therefore, if the 
complaint is limited to relief only un- 
der state law, the action is not prop- 
erly removable since the plaintiff is 
free to choose the law upon which 


he will rely.*° The defense of pre- 
emption would, of course, be open to 
the defendant. If it prevailed, the 
plaintiff would have to amend the 
complaint to state a claim under Sec- 
tion 301 and it still might avoid re- 
moval by limiting its complaint to a 
prayer for injunctive relief. Even in 
the absence of an allegation of a fed- 
eral question, it has been argued that 
upon removal the federal court should 
—in order to protect federal law which 
pre-empts state law—refuse to re- 
mand the action but, instead, proceed 
as if the federal question had been 
pleaded.*” However, certiorari to the 
United States Supreme Court is the 
ordinary recourse in the event that 
the state court rejects a federal de- 
fense,*’ and there is no apparent rea- 
son why the defense of pre-emption 
should be treated differently. 


Conclusion 
The cases presented in this article 
point to no clear-cut rule which will 


resolve the philosophical inconsistency 
between the hands-off anti-injunction 
statute and the statutes which were en- 
acted in order to police labor-manage- 


ment relations. However, they should 
indicate that, on careful analysis, 
legal precepts such as a presumption 
against overruling by implication,” 
the specific controlling the general, 
the later controlling the earlier,®* and 
other linguistic devices ** cannot be 

(Continued on page 548) 





“If, however, the Norris-LaGuardia Act 
is viewed as a principle of decision rather 
than a removal of equitable power, the fed- 
eral court should dispose of the case on the 
merits and, presumably, dismiss the com- 
plaint. 

* See Hart and Wechsler, ‘The Federal 
Courts and the Federal System (1953), p. 777. 

Gully v. First National Bank, 299 U. S. 
109 (1936). 

Cf. The Fair v. Kohler Die & Specialty 
Company, 228 U. S. 22 (1913). 

® See Pocahontas Terminal Corporation v. 
Portland Building & Construction Trade 
Council, 18 Lasor Cases {[ 65,998, 93 F. Supp. 
217 (DC Me., 1950) ; Comment, 52 Michigan 
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Law Review 726 (1954). See also Fay v. 
American Cystoscope Makers, 20 Lapor CAsEs 
7 66,358, 98 F. Supp. 278 (DC N. Y., 1951) 
(motion to remand denied on the ground 
that plaintiff could not choose state law). 

"Cf. M. & D. Simon Company v, R. H. 
Macy Company, 151 F. Supp. 212 (DCN, Y., 
1957), 71 Harvard Law Review 1372 (1958). 

"See the case cited at footnote 64. 

* See Virginian Railway v. System Federa- 
tion No. 40, 1 Lasor Cases § 17,022, 300 U. S. 
515 (1937). 

“ See, e. g., Graham v. Brotherhood of Loco- 
motive Firemen, cited at footnote 26 (to deny 
an injunction against union racial discrimi- 
nation would be to “turn the blade inward’). 
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Arbitration in Australia 
and the United States 


By PAUL F. BRISSENDEN 





This article is a history of the unusual arbitration process in 
the world Down-Under, with commerits on the differences from the 
United States system. It results from observations and studies 
first made in 1958 when the author spent several months in Aus- 
tralia and New Zealand. He is visiting professor at the School of 
Business Administration, University of California at Los Angeles. 





N ATTEMPT IS MADE in these pages to compare the processes 
of arbitration used in the settlement of labor disputes in Australia, 
New Zealand and the United States. The fundamental differences are 


those between the arbitral process with which we are familiar in this 
1 


country and the corresponding processes in the two Australasian 


countries—processes which differ from each other in significant 
respects, but are alike in their sharp contrast with the arbitral way of 
industrial life in America, and alike also in having no prototype else- 
where in the world. The paper seeks to define and describe the 
arbitral process as it has emerged in Australia, New Zealand and the 
United States, with stress upon comparison between Australasian and 
American methods and concepts. It does not attempt comparison 
between Australasian and American programs for settlement of 
industrial disputes, except so far as seems necessary for clarification 
of arbitral methods of dealing with such disputes. Nor does the paper 
make much pretense of considering the nature or extent of strikes, 
conciliation, collective bargaining, or even of trade unionism in the 
three countries—again with the qualification just noted. 

While in the United States arbitration is primarily a judicial 
process (for the resolution of disputes over rights) which goes on in 
the shadow of collective bargaining, in Australasia it is primarily a 
legislative process (for the resolution of disputes over interests), in 
whose shadow collective bargaining often proceeds. Moreover the 
arbitral process, there and here, is something that goes on in the con- 





*The words “Australasia” and “Australasian” will sometimes be used herein 
(although it is said that they are largely going out of use, at least in New Zealand) 
because there seem to be no other single words which are apt for reference to the 
two-nation bloc. There is, of course, the even less satisfactory expression “Down- 
Under,” which also seems to refer to New Zealand plus Australia and to the 
use of which also the writer has now and again surrendered, 
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The writer is indebted to numerous friends in Australia and New 
Zealand for their hospitable and patient assistance during his 
visits to those countries. More recently, Mr. Justice R. C. Kirby, 
president of the Commonwealth Conciliation and Arbitration 
Commission of Australia; Sir Arthur Tyndall, judge of the Court 
of Arbitration of New Zealand; and William Ford, of Sydney, 
now a Fulbright Scholar on the staff of the Institute of industrial 
Relations of the University of California at Los Angeles have 
been good enough to read and critically comment upon the 
manuscript. Mr. R. M. Eggleston, Q@.C., of Melbourne, and 


Mr. Justice Alfred W. Foster, deputy president of the Common- 
wealth Conciliation and Arbitration Commission, have been good 
enough to permit quotation from personal letters. The friendly 
help given by these men and others is deeply appreciated. 





text of dynamic complexes of going 
concerns in more or less active com- 
petition—all doing business in demo- 
cratic, political communities. In the 
United States strikes are, for the most 
part, legal. They also are frequent. 
In Australia and New Zealand they 
are illegal—at least for the great bulk 
of the employees who are covered by 
arbitral awards. Yet the extent of 
strikes in Australasia, despite their 
general illegality, is greater than might 
be expected. For the six years from 
1952 to 1957, the number of working 
days lost per 1000 persons employed 
(according to International Labour 
Office figures) was more than half 
as great in Australia and about one 
fifth as great in New Zealand as the 
number in the United States. 

It seems appropriate at the outset 
to present in fairly full outline the 
similarities and differences in the mean- 
ings and uses of the words “arbitration”’ 
and “arbitral,” and related expressions 
as they are used now in the United 
States, the Dominion of New Zealand 
(sometimes herein called the “domin- 
ion”), the Commonwealth of Australia 
(the “commonwealth”), and the four 
court, or arbitration, states of the com- 
monwealth: New South Wales, South 
Australia, Western Australia and 
Queensland. This initial synopsis is 
followed by more detailed recitals of the 
significant developments which have 
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marked the evolution of the phrase, 
(and the idea of), “compulsory arbi- 
tration’ —an idea which probably first 
emerged in Australia, but first became 
fact in the dominion. 

In both Australasia and the United 
States, the word “arbitration” is widely 
used in reference to methods of set- 
tling disputes, both commercial and in- 
dustrial (or labor). Here we tend to 
apply much the same methods to both 
classes of disputes; in Australasia 
they are quite different. The process 
of settlement of commercial disputes 
seems to be the same in all three 
countries. In Australia and New Zea- 
land, industrial disputes are dealt with 
by a process sufficiently alike in the 
two countries, and sufficiently unique 
in the world, to warrant description 
of it as the Australasian method. This 
seems appropriate despite significant 
differences not only between the 
Dominion of New Zealand and the 
Commonwealth of Australia, but also 
between each of these two national 
jurisdictions and the several Australian 
state jurisdictions, which differ among 
themselves in significant ways. 

As noted, the words “arbitration” 
and “arbitral’’ are commonly used. 
both Down-Under and in the United 
States, in reference to the processes 
and problems associated with the ad- 
justment of labor disputes. But there 
is a wide disparity in the meanings of 
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the words as they are used there and 
here. Perhaps the two most important 
contrasts are those—both called 
“arbitral”—between what has come 
to be the legislatively arbitral way 
there, and the judicially arbitral 
way * here; and between the compul- 
sive way there, and the voluntary way 
here. Ancillary to the Australasian 
complusive characteristic is the public 
feature there, in contrast to the private 
method here. These dichotomies, 
especially the first one, are ambiguous. 
Procedurally, the Australasian tribunals, 
manned by judges, with the trappings 
of the courts—some more, some less 
—and with more or less judicial process, 
look as little like legislatures as do 
the wage committees in the Common- 
wealth of Puerto Rico, which are in- 
structed by the statute to act—and do 
act in their modest way—‘‘in a quasi- 
legislative manner.” But, since what 
the Australasian tribunals do is to 
make working rules for the parties 
for the future, what they are doing 
is legislative, even though their legis- 
lative products are embodied not in 
statutes but in awards, which signifi- 
cantly are to be equated not to the 
typical awards of the private persons 
in this country who arbitrate in the 
sense of interpret and apply, but to 
our collectively bargained agreements, 
or labor contracts, which like awards 
Down-Under are compendia of working 
rules to which the parties are expected 
to conform in the future, It should 
be added, perhaps, that the Australasian 
awards are comparable, fairly enough, 
with awards made, relatively rarely, 
by American arbitrators in cases in 
which the parties request them to 
arbitrate not in the sense of interpret 
and apply, but in the sense of writ- 
ing their contracts or parts of them. 
this is done we, undis- 


Even when 


criminatingly, call the process arbitra- 
tion, and the documentary outcome of 
it an award. This (atypical) American 
award and the (typical) Australasian 
award both have legislative faces, al- 
though there are some significant dif- 
particular features. 
will appear 


ferences as to 
And similar differences 
upon comparison of the Australasian 
award with the (typical) American 
collective agreement. Both classes of 
documents, their awards and our agree- 
ments, are codes of working rules. 
All of this, of course, is familiar 
enough to any informed Australasian 
observer of industrial matters Down- 
Under and except for such helpfulness 
as these remarks may have for Ameri- 
cans, they are superfluous. 

Thus arbitration in Australasia is 
predominantly a compulsory, legis- 
lative (even though largely judge- 
directed in a courtroom atmosphere) 
and public process, whereas here it 
is predominantly a voluntary, private 
and judicial one—a process that is 
judicial despite its being in the hands 
of privately functioning laymen. 

There are other, and paradoxical, 
contrasts flowing from those already 
mentioned. American arbitration, per- 
haps because it is mostly nonlegisla- 
tive, and certainly because it is arbitral, 
is binding only upon the parties. 
Australasian arbitration, being typi- 
cally legislative, would be expected 
to be binding beyond the parties. 
Actually, it is more or less so binding 
in most of the six arbitration jurisdic- 
tions Down-Under— most of all in 
the dominion, least in the common- 
wealth. In all of the six Australasian 
jurisdictions, results are arrived at by 
a legislative process described, not in- 
accurately, as arbitral. This makes 
some sense when it is kept in mind 
that the end products of the process 





*“The creation of a new legal right of 


general obligation appears to be a matter 


for legislation. In the case of an award, 
however, between disputants, the order is 
not legislative, for it does not lay down any 
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such rule of general obligation but merely 
deals with a particular case and applies only 
to its particular parties.” Griffith, C. J., in 
Waterside W orkers Federation v. J. W. Alex- 
ander, Ltd., (1918) 25 C. L. R. 434, at p. 449. 


495 





Down-Under are rules by which the 
parties must abide in the future— 
rules formulated not by a parliamentary 
(or legislative) law-enacting process, 
but rather by a process which is 
judicial in the sense that it is judge- 
conducted and is marked by a full 
hearing of the parties, and is arbitral 
in the sense that it is a third-party 
determination of a labor dispute. The 
process is one of arbitration by a 
method which is quasi-judicial,® but 
the end product is legislation. To 
degrees which vary widely from juris- 
diction to jurisdiction, the fiction is 
maintained that, since what was 
awarded was awarded by an arbitral 
(or, using a word which somehow 
compounds the paradox, “judicial’’) 
process, the terms awarded, even 
though they are legislated, are bind- 
ing only on the parties because, for- 
sooth, they are arbitrally legislated! 
As noted, in New Zealand and in the 
four arbitration states of Australia 


(in which five jurisdictions the legis- 
latures have plenary powers) the fiction 


seems to be minimal; in the common- 
wealth it looms large. Another para- 
doxical contrast is that the Jegislatively 


arbitral process in Australasia is con- 
trolled predominantly by judges, not 
by legislators; while the judicially 
arbitral process here is handled pre- 
dominantly by laymen, not by judges. 
In New Zealand, the Court of Arbitra- 
tion is made up of one judge, the 
chairman, and two laymen nominated 
ex parte; there the judge would seem 
to wield the dominant influence, his 
being the “swing” vote. 

“Arbitration” is a word of art—a 
label for a process whose pattern, 
character and content undergo (even 
within any single country) perceptible 
shifts from time to time and from 
place to place. The arbitral faces of 
the word are varied and contradictory. 
It is variously applied to third-party 
determinations (in the United States 
—out-of-court determinations) of dis- 
putes over (1) international boundary 
lines and other international disputes ; 
(2) rights under commercial contracts, 
as for the purchase and sale of goods; 
(3) rights under collective bargaining 
agreements or awards; and (4) in- 
terests in maintaining or changing the 
terms of such agreements or awards. 





* This characterization of Australasian ar- 
bitration as quasi-judicial, at least in so far 
as procedure is concerned, seems warranted, 
even in application to the commonwealth, 
although the High Court in 1956 held that 
the commonwealth arbitration tribunal might 
not validly exercise both “arbitral” and 
‘Sudicial” powers (The Queen v. Kirby, 
Boiler-makers’ Case, 94 C. L. R. 254). This 
conclusion seemed to imply that the words 
“arbitral” and “judicial” are mutually exclu- 
sive in their meanings, although it often is 
said that to arbitrate is to adjudicate. And 
certainly when rights are being arbitrated, 
rather than interests, it commonly is said 
that the rights in question are being adju- 
dicated. Even when it is interests that are 
involved it still may be argued that those 
interests are in adjudication. A few months 
later the parliament created a new tribunal 
called the Commonwealth Conciliation and 
Arbitration Commission to exercise the con- 
ciliative and arbitral powers, and a Com- 
monwealth Industrial Court to exercise the 
judicial powers. Many years earlier, Grif- 
fith, C. J., had remarked in another High 
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Court judgment (Waterside Workers Fed- 
eration v. J. W. Alexander, Ltd., cited at 
footnote 2: “I presume that the word ar- 
bitral is used in the sense of ‘non-judicial.’” 
Seemingly, arbitral, Down-Under, means 
nonjudicial because its function is not to 
ascertain whether an alleged right or duty 
exists, but to create new rights or duties 
for the future, albeit only for the parties. 
Evidently it also has the connotation, down 
there—-although this is more debatable— 
of nonlegislative because, despite its pre- 
scription of new-rights rules, it lays them 
down only for the parties. 

It should not be a matter for surprise 
that the legislatively arbitral (or arbitrally 
legislative) process presided over by the 
arbitration commission should have mixed 
—and paradoxical—results. Thus, the leg- 
islative quality would lead to expectation of 
a much wider application of the common 
rule principle than in fact exists; the arbitral 
quality, on the other hand, would suggest, 
perhaps, even stricter limitation of award 
provisions to the parties than in fact is 
found. 
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Wide differences, procedural and other- 
wise, separate these four variants on 
the arbitral process. Moreover, the 
word is international and its mean- 
ings and applications vary still more 
widely from country to country. 


Arbitral Processes 

There are processes called arbitra! 
going on both in Australasia and in 
the United States. There are, of course, 
common characteristics, but these are 
overshadowed by striking and significant 
differences. In default of agreement 
(either unassisted or nursed), disput- 
ants both here and there go to arbitra- 
tion (Down-Under by going to court 

here by going out of court); the 
circumstances in which they do so, 
and the nature and results of their 
exposure to it, present striking con- 
trasts. Both there and here a process 
of arbitration is widely used in the 
settlement of both commercial and 
labor (or industrial) disputes. In re- 
spect of the procedures used in the 
settlement of commercial or business 
disputes, arbitration means substantially 
the same thing in Australia and New 
Zealand that it means in this country. 
Both there and here it is “ordinary” 
arbitration—out-of-court settlement 
rested either flatly upon common law 
rules, or upon such rules overlaid with a 
light (mostly procedural) 
statutory embellishment. But, in re- 
spect of industrial disputes, arbitra- 
Down-Under means something 


gloss of 


tion 


sharply different from arbitration in 
the United States, where the settle- 
ment of such disputes for the most 
part rests, like commercial disputes, 
upon common law foundations. 


Both here and in Australasia a 
process called “arbitration” has been 
used for many years in the settlement 
of labor disputes. In Australia the 
process has been used 1892 
when New South Wales (then a col- 
law providing for 


since 


ony) enacted a 
voluntary arbitration by an arbitra- 
tion court. In New Zealand, the first 
jurisdiction in Australasia (and, per- 
haps, in the world) to adopt the proc- 
ess in a compulsory form, its use 
dates from 1894. In 1901 New South 
Wales, after dispatching a royal com- 
missioner to examine and report on 
the New Zealand system, enacted a 
compulsory arbitration law. Within 
a few years thereafter three others of 
Australian states (South 
Australia, Western Australia and 
Queensland) had followed suit. In 
1904 the new federal (commonwealth) 
government joined the four arbitration- 
court states. In all of the five Aus- 
tralian arbitration jurisdictions,* and 
in New Zealand as well, the process 
of arbitration has been from the out- 
with an antecedent, com- 
panion process of conciliation. In all 
six of these Australasian arbitration- 
court jurisdictions the arbitral process 
the 


the six 


set linked 


is a compulsory one. Moreover, 


conciliation and arbitration systems 





‘That is to say, jurisdictions in the arbi- 


tration-court states (to which add New 
Zealand, making six arbitration-court juris- 
dictions Down-Under). The remaining two 
of the eight Australasian political jurisdic- 
tions, Victoria and Tasmania, are sometimes 
referred to as wages-board states, since their 
industrial relations machinery consists pri- 
marily of minimum wage boards Yet it 
sometimes is said that in Australia there 
are seven systems of arbitration. One Aus- 
tralian authority says that “in Australia, the 
expression ‘industrial arbitration’ is employed 
to include the activities of Victorian and 
Tasmanian wages boards, although the 
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method of those bodies is fully legislative 
as distinct from arbitral.” Foenander, /ndus- 
trial Regulation in Australia (Melbourne, 
1947), at p. 175. 

In the two wages-board jurisdictions the 
method is “fully legislative’; in the six 
arbitration-court jurisdictions in Australia 
and New Zealand, it might be described as 
fully arbitral or, perhaps more accurately, 
quasi-legislatively arbitral as to content and 
result and judicially arbitral as to procedure. 
The principal commonwealth tribunal is 
called a “commission”; that of New South 
Wales is also a “commission.” 
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of the six jurisdictions evidently never 
apply the arbitral process to any class 
of controversy outside of the labor 
dispute category. In the United 
States, as noted, commercial and labor 
disputes are processed under arrange- 
ments that are strikingly similar for 
the two types of controversies. That 
does not happen Down-Under. 


In this country, arbitral procedures 
have been applied (after our much 
less systematic fashion) to the settle- 
ment of labor disputes since the 1860's. 
The arbitral settlement of commercial 
disputes has an even longer history 
not only here, but also in Australasia. 
The use of arbitration in the settle- 
ment of industrial disputes in the 
United States was sketchy and rela- 
tively infrequent until after World 
War II, but since then it has come 
to be a no less pervasive (though it is 
a far less systematically institutional- 
ized) feature of our national life than 
the sharply different arbitral machin- 
ery of the six Australasian systems. 


As noted, it is the purpose of this 
paper to try to set out and explain the 
significant differences and similarities 
between arbitration in Australasia 
and arbitration in this country, with 
the focus upon arbitration as it is 
applied to labor (that is, industrial) 
disputes. The stress is upon the re- 
spective arbitral processes as of now. 
However, some retrospective allusions 
will be called for. The prime concern, 
moreover, is with arbitration as a 
process applicable to disputes be- 
tween employers and employees, or 
between organizations of employers 
and employees, respectively—indus- 
trial, or labor, disputes in other words, 
as contrasted with commercial dis- 
putes. However, the course of de- 
velopment in the use of the arbitral 
process Down-Under and here has 


been such as to make it seem appro- 
priate. to consider briefly its use in 
commercial disputes. 

All three countries were originally, 
and to varying degrees remain today, 
what may be called “common law” 
countries. All are English-speaking 
countries stemming from Britain. All 
took with them the tradition and the 
practice of the English common law. 
All have modified and have put sig- 
nificant glosses upon that common 
law—the Australasians even adopt- 
ing for industrial disputes important 
and sweeping statutory alternatives to 
it. In all three countries, the proce- 
dure of arbitration (for use mostly in 
commercial disputes) has been known 
to their (imported) common law since 
their colonial days. In most, if not 
all, of the jurisdictions of the three 
countries, a statutory gloss has been 
spread over the bare common law 
rules. In each of the three countries, 
commercial disputes are settled (alter- 
natively to litigation in court) under 
statutes procedurally supplementing 
the common law or, as in some Amer- 
ican jurisdictions, under the unadorned 
common law. 


Systematic Methods Used There 


In the United States, labor disputes 


also are widely settled in similar 
fashion. They never seem to be so 
settled in Australasia. There, they 
are settled by Systematic, compulsive 
methods prescribed by statutes (the 
conciliation and arbitration acts),° 
which methods are not merely, or 
even primarily, procedural. It might 
almost be said that these industrial 
statutes are substitutes for the com- 
mon law, rather than complements 
to it. At any rate, they so far sup- 
plement it, procedurally and substan- 





*To be distinguished from the New Zea- 
land Arbitration Act, 1908, and similarly 
titled statutes enacted by the Australian 
states. These Australasian statutes, what- 
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ever the intent of the enacting parliaments, 
appear to have been used only in commer- 
cial disputes. 
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tively, that its role in labor dispute 
settlement—if it has such a role—now 
has become subordinate and marginal. 
Methods of this sort rarely are used 
in this country but their use here is 
less rare than it once was, and nine 
states have enacted laws providing 
for compulsory arbitration of labor 
disputes in public utilities, which, 
within their narrower range, run 
strikingly parallel to the Australasian 
systems. In 1920, Kansas was our pio- 
neer jurisdiction in this respect; other 
states have acted only in recent years. 
Such arbitration, for disputes over 
rights, is also applied, as will be noted, 


on our interstate railroads. 


Commercial arbitration long has 
been, and continues to be, practiced 
in much the same fashion in Aus- 
tralasia as in the United States. In 
those Australasian and American juris- 
dictions—if there any such—in 
which the common law of arbitration 
has not been supplemented by statute, 
doubt 


are 


commercial controversies no 
have been, and continue to be, brought 
under common law rules. Indeed, 
that may be the case (by the choice 
of the parties) even in jurisdictions 


*Sir Arthur Tyndall, Judge of the Court 
of Arbitration of New Zealand, writes under 


date of October 12, 1959: “I have 
heard of any case where the Arbitration 
Act, 1908, [which is mot an “industrial ar- 
bitration” act and which is utilized in New 
Zealand only in commercial disputes,] was 
invoked to settle an industrial dispute. # 
Nor did the present writer in four months 
of travel in New Zealand and Australia hap- 
pen upon any instance of it in either country. 
A well-known Australian barrister, R. M. 
Eggleston, Q. C., who has had wide experi- 
ence with the operations of the Australian 
system, writes: “So far as I know, no in- 
dustrial dispute has ever been dealt with 
under the state Arbitration Acts, though 
there are cases in which the parties 

have agreed to abide by the decision of a 
private arbitrator.” Mr. Eggleston, obvi- 
ously, refers here to the state arbitration 
acts and not the state (or commonwealth) 
industrial arbitration acts. (Letter to the 
present writer, dated October 26, 1959.) 
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never 


in which there has been statutory 
supplementation. It certain 
that in all three countries commercial 
differences normally are adjusted 
under arbitration of the glossed over 
common law variety. As will appear 
more fully below, while labor dis- 
putes in this country have more and 
more come to be settled under, or by 
procedures not inconsistent with, the 
(generally glossed over) common law, 
in Australasia they are never, or al- 
most never, so settled.°® 


seems 


For this reason, and for other rea- 
sons which may appear in due course, 
it seems necessary, at the outset, and 
preliminarily to consideration of the 
present-day processes of industrial 
arbitration in Australasia and the 
United States, to look closely into the 
definition of arbitration under the com- 
mon law and to note briefly the nature 
of its statutory supplementation. 

The dictionaries, both lay and legal 
(except Bedwell’s Australian Diction- 
ary), define arbitration as something 
done, by way of dispute determina- 
tion, by private persons chosen by 
the parties.’ Not unlike the diction- 
ary pronouncements is a brief Ameri- 


*“Webster’s New International Dictionary 
(1954): The “act of arbitrating, especially 
the hearing and determination of a cause 
between parties in controversy, by a person 
or persons chosen by the parties, or ap- 
pointed under statutory authority, instead 
of by a judicial tribunal provided by law 

At common law arbitration is en- 
tirely voluntary.” Bouvier’s Law Dictionary 
(1914): “. the investigation and deter- 
mination of matters of difference be- 
tween contending parties, by one or more 
inofficial chosen by the parties, 
and called arbitrators, or referees.” “Arbi- 
trators are so called because they have gen- 
erally an arbitrary power, there being, in 
common, no appeal from their sentences, 
which are called awards.” “ a submis- 
sion to arbitration by one of several parties 
without the consent of the others . . . is 


persons, 


void.” 
Black’s Law Dictionary (4th Ed., 1933): 
The submission for determination of dis- 
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can definition of the word, prepared in 
1945 by a member of the legal staff of 
one of our regional war labor boards: 
“Arbitration is a process of settle- 
ment of controversies allowed by the 
common-law, and favored by it as 
tending to end them speedily and 
cheaply. It is expressly sanctioned 
by the laws of many [American] 
states. It is the substitution of a 
tribunal chosen by the parties for the 
resolution of controversial issues, in- 
stead of resorting to the regular 
courts. It is a tribunal recognized 


by law as a legitimate medium for the 
adjudication of contested rights.” * 


The reiterated refrain is that arbi- 
tration is a process of third-party dis- 
pute settlement carried on by a person 
or persons chosen by the disputants: 
“Any person whom the parties or the 
appointing agency [authorized to act 
for them] choose to regard as quali- 
fied to determine their dispute is 
entitled to act as their arbitrator.” ® 

Indeed, even in Australasia (in so 
far as the procedures followed in out- 
of-court settlement of commercial dis- 
putes are concerned) seemingly it 
always has been, and continues to be, 
precisely that sort of process. At 
least one writer has suggested that 





(Footnote 7 continued) 

puted matter to private unofficial persons 
selected in manner provided by law or 
agreement. (Stockwell v. Equitable Fire and 
Marine Insurance Company, 25 P. 2d 873, 
134 Cal. App. 534.) Compulsory arbitration 
is that which occurs when the consent of 
one of the parties is enforced by statutory 
provisions. (Wood v. City of Seattle, 23 
Wash. 1, 62 P. 135.) The same authority 
defines “arbitration clause”: “A clause in- 
serted in a contract providing for compulsory 
arbitration in case of dispute as to rights 
of liabilities under it.” But the phrase 
“compulsory arbitration,” as here used evi- 
dently refers to the voluntary-submission- 
compulsory-award sequence, characteristic 
of what is called “voluntary arbitration” 
in the United States. 

Stroud’s Judicial Dictionary (3d Ed., 
1952): “An arbitration is a reference to the 
decision of one or more persons, either with 
or without an umpire, of a particular matter 
in difference between the parties. (per 
Romilly, in Collins v. Collins, 28 L. J. Ch. 
186.) In Scotland it is said: ‘An agreement 
to submit to arbitration simply means that 
the parties have agreed to have their differ- 
ences, determined otherwise than by a court 
of law. . per Lord Traynor, McMillan 
v. Rowan, 40 Sc. L. R. 265.’” 

C. E. A. Bedwell’s Australian Judicial 
Dictionary (Sydney, 1920): “The term ‘ar- 
bitration’ connotes a judicial tribunal, by 
whatever name it is called and however 
constituted .” Griffith, C.J., in Aus- 
tralian Boot Trade Employees Federation v. 
Whybrow and Company (1910) 10 C. L. R. 
266, at p. 280. 

According to an American writer, “a deriva- 
tive meaning is found in the old Roman 
code of laws known as the Twelve Tables, 
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where ‘arbiter’ signifies one who has power 
over another.” Savage, “On the Meaning of 
the Term ‘Arbitration,’” (1952) 7 Arbitra- 
tion Journal (n, s.) 99. The same writer 
adds (at p. 100): “In the second century 
A. D. we find a Latin author using 
the word ‘arbitrarius’ in the sense we now 
give to ‘arbitrary’ (depending on the will).” 

Another writer asserts that arbitration “is 
a custom hallowed by centuries of social 
usage, usage reaching even into the recesses 
of Greek mythology.” (Karlston, “Theory 
of the Arbitration Process,” 17 Law and 
Contemporary Problems 631, at p. 632 (Au- 
tumn, 1952).) He mentions, for example, 
“the arbitration of the royal shepherd Paris 
upon the competiag claims of Juno, Pallas 
Athene, and Venus for the prize of beauty,” 
citing Wolaver, “The Historical Background 
of Commercial Arbitration,” 83 University 
of Pennsylvania Law Review 132 (1934). 


* Philip Fusco, Arbitration, Its Scope, Pro- 
cedures and Validity (memo to chairman of 
the regional board, mimeographed copy of 
typewritten report dated October 24, 1945), 
p. 1. (Italics supplied.) “Parties contem- 
plating common law arbitration are cautioned 
to insert in the submission agreement a 
statement that the award may be made by 
a majority of the aribtrators, if that is their 
desire, in order to avoid the common law 
rule that arbitration awards must be con- 
curred in by all the arbitrators in the ab- 
sence of express or implied intent to the 
contrary.” See p. 16. 


*“Code of Ethics and Procedural Stand- 
ards for Labor-Management Arbitration,” 
National Academy of Arbitrators (United 
States), Appendix B, in Jean T. McKelvey 
(ed.), The Profession of Labor Arbitration 
(Washington, BNA, Inc., 1957). 
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the only qualification an arbitrator need 
possess is that he be the mutual 
choice of the disputants. He suggests 
that “any person whomsoever may be 
chosen to fill the position of arbitra- 
tor. ‘Neither natural nor legal dis- 
abilities hinder a person from being 
an arbitrator’ (Russell on Arbitration, 
3rd Ed., p. 105, citing Huntig v. Rol- 
ling, 8 Dowl, 879) and [Russell] adds 
that ‘it has indeed been laid down as 
law, in works to which great respect 
is due, that idiots, lunatics, infants, 
married women, persons attainted and 
excommunicated are disqualified for 
the office; but the better opinion is 
that they may be arbitrators; for 
every person is at liberty to choose 
likes for his judge 


whom he best 


»10 


Nonindustrial Arbitration Laws 


In both Australian and New Zea- 
land jurisdictions there are nonlabor 
arbitration statutes, supplementing 
the common law and utilized by busi- 
nessmen in avoidance of litigation. 
An example is New Zealand’s Arbi- 
tration Act, 1908." According to the 
terms of the New Zealand act, “sub- 
mission” means a written agreement 
future differ- 
“under which 


to submit present or 
ences to arbitration, or 
any question or matter is to be de- 


cided by one or more persons to be 
appointed by the contracting parties 
or by some person named in the 


agreement.” The arbitrators evi- 
dently are not public officials. The 
process and the conduct of the arbi- 
tration proceedings, though closely 
paralleling those under the analogous 
American statutes, appear to be some- 
what more minutely spelled out than 
the latter."* The New Zealand statute 
makes no mention of types of dispute 
and, so far as appears from very lim- 
ited examination, the same thing seems 
to be true generally of this type of 
statute in Australian and American 
jurisdictions. Presumably designed, 
like the common law rules they am- 
plify, to facilitate out-of-court settle- 
justiciable 
evi- 


ment’** of all sorts of 
disputes, these statutes, 
dently widely utilized in commercial 
dispute cases both here and Down- 
Under, as noted, do appear to 
have been used at all in labor dispute 
cases in Australasia, although they 
are widely so used in the United 
States. However, nothing contained 
in these statutes in Australasia would 
seem preclusive of their use there in 
industrial disputes. 
The evolution of 
present state may perhaps best be 
that evolution in this 


while 


not 


things to their 


understood if 





* John T. Morse, Jr., The Law of Arbitra- 
tion and Award (Boston, 1872), at p. 99. 

“1908, No. 8. Public Acts of New Zea- 
land, Vol. I, p. 346. In part, at least, this 
statute re-enacts Sec. 3 of the Arbitration 
Act, 1890, and is an adaptation of Sec, 27 
of the Arbitration Act, 1889 (Imperial [that 
is, United Kingdom]). The matter quoted 
in the text is from Sec. 2, “Interpretation” 
[that is definition] at p. 346. Compare 
[commercial] Arbitration Act of Western 
Australia (59 Vict., No. 13) and see judg- 
ment of the High Court of Australia in 
Goode v. Bechtel (2 C. L. R. 121), consider- 
ing an arbitrator‘s award under that act 
and reversing a judgment of the Supreme 
Court of Western Australia (6 WALR 
86). The comparable New York arbitration 
statute appears in Art. 84, Civil Practice 
Act. In its earlier form the New York 
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statute was used as a model for the statutes 
of many of the other states. 

“For example, Kentucky Statutes, Sec. 
41%010 (4 CCH Laspor Law Reports (4th 
Ed.), § 43,505): “Common law arbitration. 
—Any controversy that might be the sub- 
ject of an action [i.e., any justiciable dis- 
pute] may be submitted, by written agree- 
ment of the parties to the controversy, to 
one or more arbitrators with provision 
for an umpire to be selected by the two 
arbitrators if they disagree. The agreement 
of submission shall be binding on the par- 
ties thereto if it states the matter submitted 
and who are to be the arbitrators.” 

“In the case of labor disputes such settle- 
ments are more often actually in lieu of 
strikes or lockouts than in lieu of litigation, 
although the frequently justiciable character 
of such disputes would seem to make them 
potential grist for the courts. 
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country, with its closer adherence to 
the bark of the common law, is dealt 
with first. 


It has been suggested that, while 
the use in industrial disputes of a 
process called “arbitration” may be 
said to have become pervasive in the 
two countries Down-Under at, or 
soon after, the turn of the century, 
application of arbitral processes to 
the settlement of such disputes in the 
United States did not come to be 
really pervasive until after World 
War II or, at the earliest, in the late 
thirties. But, as has been intimated, 
some use of the arbitral process in 
labor dispute settlement goes back 
through the last quarter of the nine- 
teenth century..* In those early 


decades, labor arbitration was more 
sporadic, was confined to very few 
industries and was of a different 
character from the labor arbitration 
which is widespread in the United 
States today. Up to the time at the 
turn of the century, when industrial 


arbitration made its appearance in 
Australia, there were relatively few 
cases brought to arbitration in this 
country. Most of them came up in 
the railroad and printing industries— 
sectors of industry in which trade 
unionism developed especially early 
in our history. The cases, moreover, 
tended to be mostly arbitrations aris- 
ing out of differences regarding the 
terms of contracts (that:is, arbitra- 
tions over interests), rather than re- 
garding the meaning or application of 


such terms (that is, arbitrations over 
tights).1° This, no doubt, was partly 
for the reason that collective bargain- 
ing then was much less fully developed 
than now and employers generally 
refused to deal (or bargain collec- 
tively) with trade union representa- 
tives, and partly because then they 
were free to refuse to negotiate, so 
far as law and public policy were con- 
cerned. Only the strike and other 
forms of economic pressure limited 
their freedom to refuse. 


Railroads 


In the United States the railroads 
are privately owned and operated, in 
contrast to Australia where they are 
owned and operated by the several 
states and in contrast also to New 
Zealand where the dominion govern- 
ment owns and operates them. In 
this country, the railroads are rigor- 
ously and pervasively regulated by 
the state and federal governments. 
The United States Congress, particu- 
larly, has always shown a very special 
concern about interstate railroads. In 
addition to other railroad legislation, 
the Congress has enacted a long series 
of statutes for the regulation of labor- 
management relations, beginning with 
an act, passed in 1888, providing for 
voluntary arbitration of interstate 
railway disputes, and culminating in 
1926 (and 1934) in the Railway Labor 
Act which is now on the statute books. 
A feature of this law, which provides 
for a kind of compulsory arbitration 





* Bernstein, Arbiiration of Wages (Berke- 
ley and Los Angeles, 1954), says (p. 1) that 
the first case of certain record was in 1871. 
Presumably it was a case of arbitration over 
conflicting “interests,” of the type, that is 
to say, with which Australasian tribunals have 
been primarily concerned since 1894. It was 
suggested above that arbitral procedures for 
labor disputes in this country go back to the 
1860’s. Witte refers to a case in 1865 (at 
p. 4 in The Profession of Labor Arbitration, 
cited at footnote 9. 

* See Spielman, “Labor Disputes on Rights 
and on Interests,” 29 American Economic 
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Review 299 (1939). Nomenclature so classi- 
fying labor disputes is said to stem from 
Scandinavian countries which have treated 
the distinction as basic in their legislation. 
Jurisdiction of the National Labor Courts 
of Sweden is limited to disputes on rights 
under collective bargaining agreements. “Dis- 
putes as to ‘interests’—involve questions of 
policy which for lack of pre-determined pol- 
icy, are not regarded as justiciable or ar- 
bitrable.” (Frank Elkouri, How Arbitration 
Works (1952), at p. 17.) 
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of labor disputes over rights, will be 
considered later. The same statute 
provides for the voluntary arbitration 
of disputes over interests. 


In the period from 1900 to 1935, 
which spans the first one third of a 
century of operation of the Australasian 
tribunals and culminates in the United 
States in the adoption of the National 
Labor Relations (Wagner) Act, highly 
important beginnings were made in 
this country in the development of 
techniques for the arbitration of labor 
disputes over the meaning and appli- 
cation of contract terms.’® The pioneer 
experiments along this latter line 
centered not on cases dealt with 
ad hoc, but on what came to be known 
as impartial chairmanship or umpire 
systems marked by the provision, in 
the collective bargaining agreement, 
for a person, agreed upon by the parties 
to it (and sometimes named in the 
contract), to serve for the term of the 
agreement (unless, before the expira- 
tion of the contract, one or both of the 


parties wished to remove him), and 
during that time to hear and determine 
all disputes over the meaning and ap- 
plication of the terms of the agreement 
not settled by the parties in earlier 
steps of the grievance procedures set 


out in the contract—such arbitration 
being the final step in those procedures. 
Normally, the permanent arbitrator 1s 
precluded, by the terms of the agree- 
ment, from “adding to, subtracting from 
or in any way modifying” its terms. 
The parties agree, in other words, 
that the arbitrator must not legislate. 

The most important early impartial 
chairmanship systems developed in the 
men’s and women’s clothing trades 
and in the millinery industry in New 
York, Chicago and Rochester. The 
early systems arose out of market 
agreements between single unions (or 


even single departments thereof), on 
the one side, and hundreds of small 
employers, on the other. The number 
of umpire or impartial chairmanship 
systems has grown to considerable 
proportions and latterly they tend to 
arise out of agreements between single 
unions (or departments thereof), on 
the one side, and single (usually large) 
corporations, on the other. Today, for 
example, there are umpires function- 
ing under the Ford, Chrysler and the 
General Motors agreements with the 
United Automobile Workers Union. 
Others function under contracts in- 
volving the United States Steel Cor- 
poration, the Aluminum Company of 
America and other large corporations. 


In the same period, the American 
Arbitration Association was organized. 
It was formed initially in 1926 to 
promote commercial arbitration by 
serving as an administrative agency, 
maintaining panel lists of qualified pri- 
vate persons eligible to serve as arbi- 
trators, developing codes of operating 
rules, providing hearing rooms and 
clerical assistance, and assisting in 
the development of standards of pro- 
cedure. In 1937 it added a labor arbi- 
tration tribunal to its commercial arbi- 
tration tribunal. On the labor side, its 
functions cover much the same range 
as on the commercial side. Although 
its general headquarters are in New 
York, it functions widely throughout 
the United States. Most, if not all, of 
the cases (whether commercial or 
labor) handled through its offices are 
ad hoc. It is scarcely involved, in other 
words, in the impartial chairmanship 
or permanent umpire systems. With 
rare exceptions, its concern is with the 
arbitration of disputes over rights, 
rather than over interests. 


To put the thing in terms more 
consonant with thought and practice 





“Neither the National Labor Relations 
(Wagner) Act of 1935 nor the Labor Man- 
agement Relations (Taft-Hartley) Act of 
1947 was designed, or is directly used, for 


Arbitration in Australia 


settlement of labor-management disputes, 
except that Taft-Hartley has such provi- 
sions for “national emergencies.” 
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Down-Under, the association is con- 
cerned with the adjudication of justi- 
ciable (labor and commercial) disputes, 
as by Australian boards of reference 
or dominion disputes committees (an- 
cillary and subordinate to the arbi- 
tration tribunals), rather than with 
legislating on (nonjusticiable) disputes 
over working rules for the future.'’ 
The (justiciable) disputes going be- 
fore the association might, alterna- 
tively, go to court (or be made the 
subject of strike or lockout action), as 
presumably the board-of-reference type 
of case in Australasia might also. In 
America the nonjusticiable dispute cases 
are, by their nature, barred from the 
courts; as, indeed, they are barred 
Down-Under from the ordinary Au- 
stralasian courts, though if they are 
industrial (that is, labor) they are the 
very grist of the court-like industrial 
arbitration tribunals. Both here and 


there, the nonjusticiable as well as the 
justiciable controversies, provided they 
are labor and not commercial contro- 
versies, may be the subject of strike 


or lockout, although with more im- 
punity here than there. Since the 
American Arbitration Association con- 
siders that the industrial and commer- 
cial arbitral processes over which it 
administratively presides must go on 
under, or in accord with, the principles 
of the common law of arbitration as sup- 


plemented by statute, it does not often 
undertake to furnish lists of arbitrators 
to disputants desirous of having wage 
or other terms of their contracts writ- 
ten by third parties. There are also 
public agencies, such as the Federal 
Mediation and Conciliation Service, 
the New York State Board of Media- 
tion and similar agencies in other states, 
which maintain panel lists of qualified 
labor arbitrators. Some of them pro- 
vide hearing rooms, but the facilities 
made available by these public agen- 
cies are less varied and elaborate than 
are available at the AAA.** 

The year 1935 marked, as well as 
any one year can mark, a portentous 
change in American labor policy. In 
that year the National Labor Rela- 
tions (Wagner) Act was _ passed.'® 
Two years later the United States Su- 
preme Court, in a series of revolution- 
ary decisions,”° upheld the statute as 
representing a valid exercise of the 
commerce power under the United 
States Constitution. The act made it 
“The policy of the United States to 
eliminate the causes of certain sub- 
stantial obstructions to the free flow 
of commerce by protecting the 
exercise by workers of full freedom 
of association, self-organization, and 
designation of representatives of their 
own choosing, for the purpose of nego- 





"The activities of the Australian boards 
of reference and the New Zealand disputes 
committees, although they would seem to 
be of the very essence, functionally if not 
formally, of American voluntary arbitration, 
seem not to be considered arbitral Down- 
Under. At any rate they are not the arbitra- 
tion agencies par excellance. That distinction 
belongs to the industrial arbitration courts, 
or commissions, directly created by their 
respective legislatures and functioning on 
the whole, legislatively, albeit with judicial 
safeguards. 

*A dozen years ago a group of active 
American (private) arbitrators organized 
an association under the name “National 
Academy of Arbitrators.” It is a purely 
professional organization and does not main- 
tain panel lists of arbitrators or refer arbi- 
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trators to cases or vice versa. It is this 
writer’s impression, however, that there are 
some contracts in which the parties stipulate 
that they will not engage any arbitrator who 
is not a member of the academy. 

*49 Stat. 449 (1935), 29 USC Secs. 151 
and following (1946). Somewhat earlier there 
had been some legislative foreshadowing of 
this landmark change in labor policy. The 
Railway Labor Act, 1926, 1934 (USC Tit. 
45, Ch. 8) and the National Industrial Re- 
covery Act, 1933 (49 Stat. 195), especially 
the latter statute’s Sec. 7(a), the so-called 
“collective bargaining provisions,” inter alia, 
carried significant intimations of what was 
to come. 

** National Labor Relations Board v. Jones 
and Laughlin Steel Company (and companion 
cases), 301 U. S. 1 (1937). 
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. stained-glass windows in Wash- 
ington Cathedral [were] re- 
cently dedicated to the memories of 
Samuel Gompers, Philip Murray and 
William Green. the Cathedral 
ceremonies noted that each of the 
honored men followed one of the 
three great religious faiths of west- 
ern civilization. Samuel Gompers 
was a Jew; Philip Murray, a Catho- 
lic; and William Green, a Protes- 
tant. We can take deep satisfaction 
in that fact if we recognize it for 
what it is—a happy coincidence. 
We would have no cause for pride 
if it had been a matter of design. 

—George Meany 





tiating the terms and conditions of 
their employment or other mutual aid 


or protection.” (Section 1.) An ele- 


ment of compulsion was introduced 
by making it an unfair labor practice, 
under certain conditions, for an em- 
ployer “to refuse to bargain collec- 
tively with the representatives of his 


employees.” ** 


When, in 1947, the original statute 
was amended and supplemented by 
enactment of the Labor Management Re- 
lations Act, 1947 (Taft-Hartley Act),*? 
a so-called balancing provision was 
added, making it also an unfair labor 
practice for a labor organization “to 
refuse to bargain collectively with an 
employer, provided it is the repre- 
sentative of his employees . 
(Section 8(b)(3).) 

As noted, the mandate laid upon 
employers and unions to bargain col- 
lectively is not an unconditional one. 
It is subject to a provision of the law 
which is no less strategically import- 


ant, policywise, than the provisions 
already quoted, namely, the majority 
rule doctrine which is expressed in 
the provision in Section 9(a) that 
“representatives designated .. . for the 
purposes of collective bargaining by 
the majority of the employees 
shall be the exclusive representatives 
of all the employees” for such pur- 
poses. Other provisions of the legis- 
lation, through specification of unfair 
practices on the part of both unions 
and employers and the provision of 
sanctions in event of their breach, are 
designed to implement the statutory 
policy of protection of organizing and 
bargaining activities. Thus American 
labor policy, at least federally,”* is one 
of conditional compulsion, acting nega- 
tively upon employers not to interfere 
with unions’ peaceful (and otherwise 
lawful) organizing activities and act- 
ing affirmatively upon both parties 
to bargain, on demand by qualified 
representatives. 

It is clear that the National Labor 
Relations Board, the regulatory agency 
created by the Wagner Act and per- 
petuated by the Taft-Hartley Act, is 
not an agency charged (except inci- 
dentally) with the task of arbitration, 
though it is clothed with power to 
determine disputes between unions over 
rights to represent workers for col- 
lective bargaining purposes. Although 
now and again American newspapers 
refer to the NLRB as the federal gov- 
ernment’s “referee in the matter of 
labor disputes,” that characterization 
is inaccurate and misleading. 

The Board’s role, apart from the 
settlement of representation disputes 
between unions, is that of promoting 





** Sec. 8(5) of the original act; Sec. 8(a) 
(5) of Taft-Hartley (61 Stat. 140 (1947)). 

* Pub. L. 101—Ch. 120 (80th Cong., Ist 
Sess.) (H. R. 3020). In 1959, by the Labor- 
Management Reporting and Disclosure Act 
of 1959, an additional “Title VII” was in- 
corporated in the Taft-Hartley Act. (86th 
Cong., Ist Sess., September, 1959.) None of 
the amendments so far made in the original 
Wagener Act has altered in any fundamental 
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way the collective bargaining policy it pro- 
mulgated in 1935. 

* There are labor relations statutes gen- 
erally similar to the Wagner-Taft-Hartley 
legislation (so-called “little Wagner Acts”) 
in 14 states, including the industrially im- 
portant jurisdictions of New York, Massachu- 
setts, Michigan and Pennsylvania. Forty-two 
of the 50 states grant the unions the right 
to organize and bargain collectively. 
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free collective bargaining between em- 
ployers and the representatives oi ma- 
jorities of their employees in the hope 
of settlement of disputes by such bar- 
gaining. In default of bargained set- 
tlements, the statute provides, through 
the Federal Mediation and Concilia- 
tion Service, for voluntary conciliation, 
except in the limited ways indicated, 
and encouragement of voluntary ar- 
bitration. The National Labor Rela- 
tions Board has no authority to settle 
labor-management disputes. It and its 
14 state analogs resemble the Au- 
stralasian dispute-adjusting labor tri- 
bunals in being the dominant shapers 
of public labor policy in their respec- 
tive jurisdictions, and there the re- 
semblance seems to stop. In Title II 
of Taft-Hartley, providing for a Fed- 
eral Mediation and Conciliation Serv- 
ice, it is declared in Section 201 “[t]hat 
it is the policy of the United States 
that the settlement of issues 
between employers and employees 


through collective bargaining may be 


advanced by making available 
governmental facilities for conciliation 
and voluntary arbitration 9 
Although this appears to be the only 
use of the word arbitration in the 
Taft-Hartley Act, a duty to arbitrate 
seems to be assigned to the Board 
when in Section 10(k) the statute 
commands that “[w]henever it is 
charged that any person has engaged 


in an unfair labor practice . . . [of 
“forcing . any employer to assign 
particular work to employees in a 
particular labor organization . 
(Section 8(b)(4)(D))] the Board 
[shall] hear and determine the dis- 
pute.’”** Whether such hearing and 
determination constitute compulsory 
arbitration is of little moment in the 
present context, inasmuch as the dis- 
putes dealt with are not employer- 
employee controversies, but differences 
between unions. 

The truth is that public sentiment 
in America is, generally speaking, 
hostile to the use of compulsion (except 
the compulsion of strikes and lock- 
outs) in the settlement of labor dis- 
putes. There are qualifications and 
exceptions, some of them very im- 
portant. For example, in 1920 the 
legislature of Kansas created a court 
of industrial relations,”® clothed with 
powers of compulsory adjudication or 
arbitration of unresolved labor dis- 
putes (over interests) in the 
clothing, mining and public utility in- 
dustries. In a case involving a meat- 
packing plant, the United States 
Supreme Court, overruling the Kansas 
Supreme Court, held in 1923 that the 
enabling legislation was unconstitu- 
tional applied by the court of in- 
dustrial relations to fix wages in meat 
packing.*® The reason given by the 
Supreme Court was that the fixing 


food. 





* Another provision of the Taft-Hartley 
Act (Sec. 301), specifying that suits “for 
violation of contracts between an employer 
and a labor organization representing em- 
ployees in an industry affecting commerce 

may be brought in any district court 

having jurisdiction . . .,” has been 
construed by the United States Supreme 
Court as making arbitration provisions in 
collective bargaining agreements enforceable 
in the federal courts. (Textile Workers’ Un- 
ion of America v. Lincoln Mills, and com- 
panion cases, 353 U. S. 448 (1957).) 

* Kansas Industrial Court Act of 1920 
(Ch. 29, Special Session)—apparently the 
first such tribunal in American history. It 
would seem that no other American labor 
tribunal ever followed so closely the pattern 
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of the commonwealth, and some of the state, 
tribunals in Australia. There was less simi- 
larity between the Kansas industrial court 
and the tripartite dominion court of ar- 
bitration. The members of the Kansas court 
were appointed by the governor and none 
of them was of a “representative” type. 
Evidently also the parties had no more say 
in the selection of the personnel of the 
court than do the parties in respect to the 
make-up of the commonwealth tribunals. 

** Charles Wolff Packing Company v. Court 
of Industrial Relations, 262 U. S. 522 (1923). 
Two years later the court reached the same 
conclusion regarding the fixation of hours 
and overtime in the Wolff plant. (267 U. S. 
522, 45 S. Ct. 441 (1925).) 
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‘ a greater proportion of the 
labor force will be composed of 
workers under 25 years of age. 
Workers under 25 years will ac- 
count for nearly half of the Na- 
tion's labor force growth during 
the 1960's. As the proportion of 
workers in the prime age groups of 
25-44 years decline, more depend- 
ence will have to be placed on 
the productive ability of younger 
workers.—Roy F. Cummins, director 
of the Illinois Department of Labor. 





of higher wages in the Wolff Packing 
Company's plant deprived that com- 
pany of property and deprived both 
it and its employees of liberty, with- 
out due process of law in contraven- 
tion of the due process clause of the 
Fourteenth Amendment to the United 
States Constitution, which stipulates 
that “‘no state shall deprive’ any per- 
son of life, liberty, or property, with- 
out due process of law.” Thus, after 


three years of operation in its original 


form, the Kansas act was cut down 
to size. The court of industrial rela- 
tions no longer exists but the statute 
is still on the books, providing for 
compulsory arbitration of disputes in 
industries (deemed by the courts to 
be) affected with a public interest. 
Apparently, the act continues to ap- 
ply to railroads (intrastate) and to 
public utilities 

In recent years a few states have 
enacted legislation to deal with labor 
disputes in public utilities, to which 
at least one state, Minnesota, has 
added charitable hospitals. Fourteen 
states have enacted special statutes 
having this limited public utility cov- 


Various types of handling are 
including mediation, panel 
recommendations, seizure of the util- 
ity and compulsory arbitration. Some 
states incorporate two or more of 
the expedients mentioned. Where 
mediation is provided it is made com- 
pulsory and reminds one of the com- 
Australia and 


erage. 
provided, 


pulsory conferences in 
the semicompulsory conciliation coun- 
cils in New Zealand. Nine of the 
states in this group provide for com- 
pulsory arbitration.” 

the 
was 


same year in which 
Industrial Court Act 
Congress enacted the Trans- 
portation Act, 1920, of which Title III 
was concerned with relations 
on the interstate railroads. The act 
created a United States Railroad Labor 
Board, a tripartite nine 
members clothed with power to arbi- 
trate railroad labor disputes. In Sec- 
tion 307(a) it was provided that the 
“Board shall hear 
practicable and with due diligence, 
decide by majority vote any dispute 
rules or work- 
[not settled by 
the appropriate Adjustment Board, 
also created by the Act].” It 
was provided that the board might 
decide any dispute involving wages 
or salaries (that is, any wage dispute 
over interests) by the vote of a ma- 
jority plus the vote of at least one 
public member. dis- 
putes to the board evidently was com- 
pulsory, but awards, whatever the 
theory, can scarcely be said to have 
been compulsory in any but a nominal 
were pro- 


In the 
Kansas 
passed, 


labor 


agency of 


and as soon as 


involving grievances 
ing conditions 


also 


Submission of 


since no sanctions 


the board being entirely 


sense 
vided, de- 





Indiana, Kansas, Michigan, Min- 
nesota, Nebraska, New Jersey, Pennsylvania 
and Wisconsin. In New Jersey the statute 
has been amended, in compliance with judi- 
provide standards for 
boards of arbitration. 
In Michigan the statutory provision pre- 
scribing compulsory arbitration, incorporated 
13 of the State Labor Relations Act, 


* Florida, 


cial objections, to 
the guidance of the 


in Sec. 
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held unconstitutional for lack of 
standards. (Local 170 v. Gadola, 15 Lapor 
Cases § 64,725, 34 N. W. 2d 71 (Mich., 
1948).) The United States Supreme Court 
has declared the Wisconsin statute uncon- 
stitutional as applied to businesses affecting 
interstate commerce. (Street Electric Raitl- 
way Employees v. Wisconsin Employment Re- 
lations Board, 340 U. S. 383, 71 S. Ct. 359.) 
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has been 





pendent upon the force of public opin- 
ion to make its awards stick. During 
nearly the whole of its short tenure, 
the board was hopelessly swamped 
in its backlog of cases. Neither the 


carriers nor the unions were satisfied 
with the law and, in effect, joined in 
a request that Congress try again.*® 


Contrasting Railroad Arbitration 


The Railway Labor Act, approved 
May 20, 1926, is a very different piece 
of legislation. As substantially amended 
in 1934, and in somewhat less im- 
portant particulars since that time, it 
remains in effect today. It lays more 
stress upon settlement of disputes by 
bargaining on the properties, and it 
provides for arbitration in a fashion 
very much in contrast to the Trans- 
portation Act’s Title III. Disputes 
about the terms of labor contracts *° 
(that is, disputes on interests) not 
settled by conference (collective bar- 
gaining) between the parties or by 
mediation “may by agreement of the 
parties ... be submitted” to tripartite 
arbitration boards of three or six, 
of whom two are designated respec- 
tively by the parties and the third 
either by agreement on the odd man 
by the two ex parte members or, in 
case of failure of agreement by them, 
by designation by the National (Rail- 
way) Mediation Board which was cre- 
ated by the act. If the parties 
stipulate a board of six, its composi- 
tion is similar. Submission, be it 
noted, is voluntary. The decisions 
(or awards) of the boards of arbitra- 
tion are by majority vote and are 
“final and conclusive upon the par- 


ties.” Thus the arbitration of railway 
disputes over interests — legislative 
arbitration — is by representative ar- 
bitrators, or assessors, with provi- 
sion in event of deadlock for an odd 
man or umpire agreed upon by them 
or, failing that, appointed by a gov- 
ernment agency. 


“Railway labor disputes over rights, 
that is to say those growing out of 
grievances or out of the interpreta- 
tion or application of agreements .. . ,°° 
failing to reach adjustment” through 
negotiation by the parties “may be 
referred by petition of the parties or 
by either party ... to the appropriate 
division of the [National Railroad] 
Adjustment Board another 
agency created by the 1934 amend- 
ments to the act. That board, perhaps 
the strangest tribunal in the history 
of American labor relations, is a bi- 
partite agency of 36 members—18 
chosen by the railroads and a like 
number by the railroad unions. Mem- 
bers are paid by their principals. The 
board functions in four operating di- 
visions—three made up of ten mem- 
bers, and one of six members. The 
50-50 bipartite arrangement (with pro- 
vision, as will be noted, for a tri- 
partite pattern in case of deadlock) 
holds good on all divisions, whose 
respective jurisdictions turn on occu- 
pational classes of railroad employees. 
In case of deadlocks, which are of 
frequent occurrence, the statute pro- 
vides that the division so deadlocked 
“shall forthwith agree upon and select 
a neutral person, to be known as the 
referee, to sit with it as a member 
thereof and make an award.” In case 





* See H. D. Wolf, The Railroad Labor 
Board (Chicago, 1927). “The steel strike, 
which began in September, 1919, the strike 
of the bituminous coal miners and the 
several strikes of the long-shoremen which 
tied up the harbor of New York during the 
summer of 1919 swung the balance of senti- 
ment [in the Senate] in favor of compulsory 
arbitration and the bill was passed by 
the Senate on December 20, 1919” (p. 85). 
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But the compulsory arbitration provisions 
of the Senate draft were gone from the bill 
as finally passed. See p. 88. 

* Except for such disputes in “emergency” 
situations, for which there are special pro- 
visions, as noted below. 

* Except, possibly, such disputes involved 
in “emergency” situations. To them the 
“emergency” provisions of Sec. 10 may 
apply. 


June, 1960 @ Labor Law Journal 





of the failure of a division to agree 
upon a referee, the National (Rail- 
way) Mediation Board shall name the 
referee. It appears that deadlocks 
over the selection of referees also are 
frequent. The initiating petitions (or 
claims) are usually submitted by only 
one party which is, generally, a union. 
Decision is by majority vote and is 
called an award.*' The word “arbi- 
tration” does not appear in the sec- 
tions of the statute dealing with the 
National Railroad Adjustment Board ; 
yet it seems clear that it is engaged 
in arbitration of some sort. One com- 
mentator, who has had wide experi- 
ence as a referee, has described its 
processes as amounting to “unilateral, 
compulsory arbitration.” ** It is evi- 
dent from the conditions under which 
matters may be brought before the board 
that either party may oblige the other to 
appear, willy nilly.** 


During World Wars I and II labor 
disputes in this country were mostly 
settled, under Presidential executive 
orders, by bipartite or tripartite boards 
which heard and determined the cases 


and made awards thereon. It will 


suffice to describe the machinery which 
operated during World War II. The 
National War Labor Board,” head- 
quartered in Washington, was tripartite. 
Its members, normally 12 in number, 
were appointed by the President— 
four public members by him directly, 
and a like number of industry and 
labor members by him upon nomina- 
tion of national labor and industry 
organizations, respectively. This tri- 
partite pattern is loosely comparable 
to that of the Court of Arbitration of 
New Zealand (although the New Zea- 
land tribunal always has been limited 
to three members) and the Arbitra- 
tion Court of Western Australia. More- 
over, the Australasian tribunals are, 
typically, courts manned, at least as to 
their presidents (chairmen), by judges. 
The NWLB was not a court; judges 
were conspicuous by their absence.* 
Early in the war the NWLB func- 
tioned solely under Presidential exec- 
utive orders,** but before the war was 
over its jurisdiction rested in part 
upon the terms of the War Labor 
Disputes Act passed by the Congress 
in 1943.*7 During the course of the 








“Awards must be in writing. The pub- 
lished awards already fill scores of volumes. 

“Lloyd K. Garrison, “The National Rail- 
road Adjustment Board: A Unique Admin- 
istrative Agency,” 46 Yale Law Journal 567 
(1937). 

“Still another dispute adjustment proce- 
dure (provided by Sec. 10 of the statute) 
is available in the case of emergencies, viz. 
reference to a Presidentially appointed fact- 
finding or “emergency board.” These boards 
may deal with any type of dispute—whether 
over rights or over interests. They are cre- 
ated (a different board for case) to 
“investigate and report” whenever any sort 
of labor-management dispute threatens an 
emergency on the railroads. It has been 
suggested that these “emergency boards,” in 
effect, engage in compulsory arbitration, (so 
shadowy is the line between a “fact” found 
and a working rule implied by it) and, that 
they are, in effect, coercive on the parties. 

* Created by Executive Order 9017 (7 
Federal Register 237 (1942)). 

"This writer is totally ignorant of the 
Australasian machinery for wartime settle- 


each 
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ment of labor disputes. No doubt, logically, 
it is with that machinery with which com- 


parison ought to be made here. One ima- 
gines that Autralasian wartime labor dispute 
settlement machinery constituted less of a 
break with peacetime procedures than was 
true in the United States. The writer con- 
siders discussion of the United States War 
Labor Board to be in point because it en- 
gaged in an arbitral of dispute 
settlement more nearly parallel to what has 
gone on through half a century of peacetime 
years in Australia and New Zealand than 
any other American arrangements except 
perhaps those in Kansas in the early 1920's. 

* Executive Order 9017, creating the board, 
instructed it: “After it takes jurisdiction, the 
3oard shall finally determine the dispute 
and for this purpose may mediation 
[conciliation], voluntary arbitration or ar- 
bitration ” As to why no adjective 
precedes this last word one man’s guess is 


pr cess 


use 


as good as another's! 
* Smith-Connally Act, 57 Stat. 163 (1943). 





war the case load became so heavy 
that the national board created 12 
tripartite regional war labor boards, 
with headquarters in various impor- 
tant cities across the country. After 
the regional boards had been set up, 
the national board took original juris- 
diction only over the more important 
cases. The regional boards took all 
other cases, and there was a regular 
system of appeals from regional boards 
to the national board. With the ex- 
ception of these appeals within the 
system—that is, to the national board 
—there was normally no further ap- 
peal and the national board’s deter- 
minations were final. The _ public 
members of the boards were drawn 
chiefly from the universities (especially 
from departments of law and econom- 
ics) and from the ranks of legal prac- 
titioners. The boards were fully 
staffed with hearing officers, and they 
usually maintained lists of qualified 
private citizens to whom cases might 
be referred for mediation or private 
(voluntary) arbitration, both of which 
procedures the boards were at pains 
to encourage as they were also at 
pains to encourage settlement by the 
parties through continued (or resumed) 
collective bargaining, making every 
effort to get cases settled by negotia- 
tion, mediation, or voluntary arbitra- 
tion, and docketing for (compulsory) 
arbitration only those which success- 
fully resisted efforts at less formal 
settlement. The boards heard and 
determined their docketed cases, but 
the hearings were not always, or even 
generally, hearings of the parties’ 
representatives in person. Often, no 
doubt too often, the hearings were 
on briefs. The boards’ awards, called 
“directive orders,” were made by ma- 
jority vote. Typically, the awards 
directed the parties to incorporate 
into their respective agreements the 
wage and other provisions determined 


by the board majority. Sometimes 
whole contracts were so incorporated. 
It was clearly a compulsory arbitra- 
tion process and the disputes so arbi- 
trated were, typically, disputes on 
interests. Although the boards’ process 
was arbitral, their tripartite constitu- 
tion doubtless gave their work some- 
thing of the character of conciliative 
arbitration. 


Growth of Unions 

The three decades since the begin- 
ning of the “New Deal thirties” have 
been a period of tremendous growth 
in union organization in the United 
States, galvanized by the collective 
bargaining provisions of Section 7(a) 
of the National Industrial Recovery 
Act and still more by the impact 
(from 1935 on) of the Wagner-Taft- 
Hartley labor relations legislation and 
similar laws in some of the states, 
on the extent of collective bargaining. 
The public policy of conditionally * 
compulsory negotiation (coupled with 
the prohibition of certain types of 
employer interferences with union 
organizing activities), made defini- 
tively effective in 1935 and continued 
(with a conditional obligation upon 
unions, also, to bargain) in the Taft- 
Hartley Act of 1947, promoted the 
growth of unions, of collective bar- 
gaining and the number of collective 
labor contracts. 

Partly stimulated by the practice 
followed by the National War Labor 
Board and its regional subsidiaries of 
directing the inclusion in labor con- 
tracts of clauses providing for griev- 
ance procedures with terminal arbi- 
tration by an agreed-upon private 
arbitrator where agreement was not 
reached in the earlier grievance steps, 
the contracts that have been negoti- 
ated since 1945 have tended more and 
more to the inclusion of such griev- 





* The condition being that an employer 
must bargain in good faith with the repre- 
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sentative of a majority of his employees, in 
an appropriate bargaining unit. 
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ance procedures. As a result, there 
are now in existence about 125,000 
collectively bargained contracts, nearly 
all of which incorporate provision for 
some form of private third-party set- 
tlement of contract differences which 
are not settled in the preliminary steps 
of the grievance procedure. 


It is significant that these unresolved 
differences are not normally settled, 
except in a very remote sense, by 
agencies set up under national or 
state labor relations laws. As noted, 
the role of such agencies has been 
simply to protect organizing activities 
and to encourage the making of con- 
tracts, which usually embody machin- 
ery for settlement of disputes over 
rights, leaving it to bargaining itself, 
supplemented by public mediation 
agencies (generally separate bodies 
from the labor relations boards), to 
take care of unresolved disputes over 
interests.*° While—along with the 
entirely different type of disputes, 
namely, those over the terms that 
shall be included in the contract- 
these differences over rights, if there 
is stalemate in all of the early griev- 
ance steps, may be made the occasion 
for invoking the services of state or 
federal mediation agencies, such in- 
vocation, while it may result in a 
mediated adjustment, may turn out 
to be merely a preliminary to a set- 
tlement by the terminal arbitration 
provided for in the contract. In the 
simplest situation, there may be no 
involvement whatever of any inter- 
mediary agency between the parties 

short of the arbitrator himself. The 
contract may specify only that in the 
event the parties disagree about the 
meaning or application of any of its 
terms and if the disagreement persists 


unresolved through the preliminary 
steps of the grievance procedure, the 
parties agree to submit their disagree- 
ment to a (private) arbitrator on 
whom the parties will agree (if an 
arbitrator is not named in the con- 
tract). If this occurs in a state which 
has no statute implementing the com- 
mon law rules of arbitration, the arbi- 
tration may proceed under those rules. 
Since most states have statutes sup- 
plementing modifying the 
common law rules, odds are that the 
case will proceed under some such 
applicable state statute. As has been 
noted, the American Arbitration 
Association began its work by acting 
as a sort of administrative clearing 
agency for businessmen wishing to 
avoid the law’s delays by settling 
their disputes out of court, under 
common law rules or, more frequently, 
under the common law supplementing 
statutes. When in 1937 the American 
Arbitration Association branched out 
into labor arbitration with its labor 
arbitration tribunal, the proceedings 
it sponsored were carried on in a way 


from the 


and/or 


no different, essentially, 
long-used proceedings in its commer- 
cial arbitration cases. Both tribunals 
functioned under, or in a fashion not 
inconsistent with, the _ statutorily 
modified common law. Thus, the col- 
lective bargaining agreements, or con- 
tracts, may provide that the road to 
arbitration shall be, ad hoc, (1) di- 
rectly from the parties to an agreed- 
upon arbitrator; (2) by way of the 
American Arbitration Association and 
with selection from its roster of arbi- 
trators; (3) by way of the Federal 
Mediation Conciliation Service, 
with a mediated settlement 
end of the matter, or selection from 


and 
and an 








”As has been noted, the Wagner-Taft- 


Hartiey type of statute is not, properly 
speaking, labor-dispute-settling legislation, 
although it does provide for the settlement 
of disputes between unions over competing 
claims of right to represent workers for 
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bargaining purposes (“representation” dis- 
putes) and, in the federal act, for the 
settlement of disputes between unions as to 
which union is entitled to claim given types 
of work for its members (demarcation, or 
jurisdictional disputes). 
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that agency’s panel of private arbi- 
trators’ names, and procedure to ar- 
bitration; or (4) by way of a state 
mediation agency and continuance to 
arbitration. 

Instead of utilizing these ad hoc 
processes there is the important alter- 
native of adoption of the so-called 
permanent umpire, or impartial chair- 
manship, system used widely in situ- 
ations where there is either a large 
union and many small firms in the 
same market, or where there exist 
both a powerful union and a powerful 
employer. In these systems the par- 
ties name an arbitrator, umpire or 
impartial chairman to serve, subject 
to the pleasure of the parties, for the 
term of the contract and to determine 
all disputes which, during that period, 
fail of adjustment in the preliminary 
steps of the grievance procedure. 

Apart from some disputation as to 
whether the umpire should function 
in a strictly judicial fashion, or han- 
dle his grist of cases somewhat as if 
his work ought to be considered a 
continuation, so to say, of the collec- 
tive bargaining process, the princi- 
ples of settlement used in _ these 
permanent umpire systems are the 
same as those governing the disposi- 
tion of cases ad hoc. The matters 
dealt with are matters of contract 
rights—justiciable matters. The chief 
distinction appears to lie in the con- 
trast between ad hoc determination 
of cases by a procession of private 
arbitrators, and the referral of all of 
the cases arising during the contract 
term to the same person.*° 


Largely as a result of the adoption 
in the 1930's by the federal and some 
state governments of the policy of 
(conditionally) compulsory bargain- 
ing, there are in existence today in 
the United States many thousands of 





| emphasized that it is in the interest 
of national security and the growth 
of our Nation's economy that the 
resources and facilities of the 
railroads and the Federal Govern- 
ment be channeled into a coordi- 
nated, maximum effort in research 
and development programs to en- 
able this vital industry to modernize 
its facilities and upgrade its opera- 

tional efficiency and services. 
—Senator Jacob Javits 





privately negotiated labor contracts, 
nearly all of which provide for the 
settlement of disputes over the mean- 
ing and application of contract terms. 
These are justiciable disputes or dis- 
putes over rights, settlement to be 
had by contract grievance—procedure 
processes. Failing settlement at these 
levels, arbitration, under the aegis of 
the common law or under that law as 
statutorily modified in the jurisdiction 
and at the hands of a (private) third- 
party tribunal of one or more persons 
agreed upon in advance, or at the 
moment, by the parties, who also 
agree to be bound by the award, is 
called for. 

The overwhelming majority of the 
cases thus handled are rights-disputes 
cases. However, the same procedures 
are often utilized to dispose of dis- 
putes over interests, although it is 
anomalous to speak of such non- 
justiciable cases (which really involve 
the writing of contracts, or parts of 
contracts) either as arising or as pro- 
ceeding to settlement under the com- 
mon law, either bare or legislatively 
glossed over. Indeed, such cases nor- 
mally originate in the course of con- 
tract negotiations rather than out of 
the grievance procedures. Yet it 
sometimes happens that the same 
(private) arbitrator may turn from 





” Many of the most active arbitrators in 
the United States are “graduates” of the 
National War Labor Board or one of its 
regional boards. Most American arbitrators 
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are lawyers in private practice or college 
or university professors. Very few judges 
are engaged in this (judicial) work. 
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the disposition of a grievance case on 
one day to grapple on the next with 
a job of arbitral (or, better, legisla- 
tive) contract writing.“* If any form 


of practice may be said to constitute 


the American way of arbitral life, it 
is the procedure just described for 
the handling of labor disputes over 
rights and commonly described in 
this country as voluntary arbitration, 
which obviously is voluntary as to 
submission although, in a significant 
sense, it is compulsory as to award. 
At any rate, it is the predominant 
life in the United 


arbitral way of 


States. 

Although conciliation is not central 
to the theme of this paper, this impor- 
tant labor-disputes settlement tech- 
nique seems to require a special note 
at this point, especially in view of the 
compulsory character of the concilia- 
tive processes—at any rate the official 
conciliative processes—in Australasia. 
In the United States conciliation is 
typically voluntary and the federal 
and state mediation services are con- 
stituted, and function, on that basis 
In Australasia, the proceedings called 
compulsory conferences or semi-com- 
pulsory councils of conciliation have no 
counterpart in the United States, al- 
though it sometimes happens in the 
course of a serious dispute in a major 
industry that the parties are pressured 
in one way or another into attendance 
at conciliation conferences. 

The Australasians first resorted to 
their process of compulsory arbitra- 
tion—a process which they continue 
to use to this day—shortly before the 


turn of the century. After one or 
two initial and short-lived attempts 
at voluntary (though not private) 
arbitration in some Australian states, 
all the Australasian jurisdictions (ex- 
cept Victoria and Tasmania) settled 
for the compulsory process and have 
adhered to it to this day. At that 
time (about 1900) the Americans, as 
has been noted, had done little with 
arbitration. They had enacted (in 
1888) a federal law providing for 
voluntary arbitration on interstate rail- 
roads and had developed in printing 
and in one or two other industries 
significant, private systems of volun- 
tary arbitration of industrial disputes, 
mostly over the terms of collective 
bargaining agreements—that is, dis- 
putes over interests. They were not, 
until nearly a half century later, to 
embark in any pervasive way upon 
the system of voluntary (private) 
arbitration of disputes over the mean- 
ing and application of the terms of 
labor contracts—that is, disputes over 
which (whether of the ad hoc 
or impartial chairmanship variety) 
become the characteristic 
variant of the arbitration 


rights 


was to 
American 
process.** 
The Australasian system (or set of 
systems) of compulsory industrial 
arbitration had its genesis in New 
Zealand in 1894, although a bill to 
provide for some form of industrial 
arbitration had been unsuccessfully 
introduced in the Parliament of South 
Australia in 1890, and a statute pro- 
viding for voluntary arbitration had 
been passed in New South Wales in 
1892, Western Australia enacted a 





“In some situations the parties prefer not 
to have rights and interests cases dealt with 
by the same person. Thus, although most 
of this writer’s experience has been with the 
arbitration of rights disputes, he has had 
occasion, now and again, to deal with non- 
justiciable (or interests) disputes, and once 
or twice he has been brought in by the 
parties on recommendation of the impartial 
chairman (named in a contract to handle 
rights disputes during its term) to “deter- 
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mine” new contract issues which the parties 
could not resolve. 

“ However, beginning soon after the turn 
of the century there developed, notably in 
the clothing and allied trades, important 
impartial chairmanship systems of arbitrating 
labor disputes over rights, a type of volun- 
tary, private arbitral arrangement which, 
after World War II, was to spread into 
several important manufacturing industries. 
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law in 1900 and New South Wales 
followed in 1901, after a report from 
Judge Backhouse who had been ap- 
pointed as a royal commissioner to 
visit the dominion and look into its 
system. Compulsory laws also were 
enacted in South Australia and Queens- 
land in 1912.* 


The commonwealth system had its 
sanction in 1901 and legislatively came 
into being in 1904, under a constitu- 
tion which resembles, in some respects, 
the Constitution of the United States. 
Although the Australian Constitution, 
like our own, delegated (among the 
enumerated powers conferred upon 
the commonwealth government) power 
over interstate and foreign commerce, 
it was «ct the commerce power which 
was relied upon, as with us, as the 
principal constitutional warrant for 
federal power over industrial rela- 
tions. Rather, reliance was placed 
upon the industrial power, one of the 
enumerated powers conferred by the 
constitution upon the commonwealth 


parliament. This “apparently innocent” 
provision (which has remained un- 
altered in the constitution to this day) 
is embodied in Section 51 (xxxv) 
which stipulates: “The Parliament 
shall have power to make laws 
for the peace order and good govern- 
ment of the commonwealth, with re- 
spect to conciliation and arbitra- 
tion for the prevention and settlement 
of industrial disputes extending beyond 
the limits of any one State.” ** Thus 
the commonwealth was vested with 
power, not over what Australians 
(and New Zealanders) call “industrial 
matters” at large but only over a 
limited class of labor dispute matters. 
Moreover, it was vested, apparently, 
only with conciliative and arbitral 
power over these matters. 

The parliament first acted under 
this grant of power on December 15, 
1904, when it passed the Common- 
wealth Conciliation and Arbitration 


Act, 1904,*° a statute which, despite 
its having been amended 34 times in 





* All of the Australasian jurisdictions ex- 
cept the commonwealth have legal minimum 
wage laws some of which, at least, antedate 
the arbitration laws. Two of them, the 
Australian States of Victoria and Tasmania, 
have chosen to effectuate their minimum 
wage laws by wage-board, rather than ar- 
bitral, systems. (Some Australian com- 
mentators refer to the Victorian and Tas- 
manian wage-board systems as parts of the 
Australian “system-of-systems” of arbitra- 
tion.) 

“Since the adoption of the industrial 
power clause of the constitution “six refer- 
enda have been held with the object of 
extending the Commonwealth’s industrial 
power. Each proved abortive.”—The Par- 
liament of the Commonwealth of Australia, 
A Note on Some Aspects of Conciliation and 
Arbitration in the Commonwealth (prepared 
by direction of the Minister for Labour and 
National Service, H. E. Holt, May 4, 
1956, Canberra, Commonwealth Government 
Printer, 16 pp.), at p. 3. 

“The constitutional provision was adopted 
only after failure of an effort to induce the 
constitutional convention to grant the new 
commonwealth powers to deal with “indus- 
trial matters” at large, somewhat after the 
plenary fashion in which, naturally, the four 
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Australian state arbitration jurisdictions— 
and the dominion jurisdiction—deal with 
them. D. C. Thomson comments that “Sec- 
tion 51(xxxv) excited little interest or com- 
ment at the time while no legislative 
action was taken under this grant of power 
until some three years after federation.” He 
adds that the “passage and enactment [of 
the Conciliation and Arbitration Act] caused 
the resignation of a leading minister and the 
downfall of a Government. The Act itself 
was introduced, not to deal with any imme- 
diate outbreak of industrial unrest, but 
simply it seems, ‘as a manifestation of that 
tendency on the part of modern Parlia 
mentarians to be ever devising machinery 
for the supposed good of mankind’ (Quoting 
T. C. Brennan, ‘Interpreting the Constitu- 
tion’ at p. 25). It was based very largely 
on the Arbitration Acts in operation at that 
time in other parts of Australasia, notably 
New South Wales and New Zealand.” 
D. C. Thomson, “A Survey of the Austra- 
lian Industrial Tribunals,” ‘The Industrial 
Law Review, July, 1955. Reprint, at p. 5. 
(See also Dunphy and Wright. “The 
Jubilee of Industrial Arbitration in the Fed- 
eral Sphere,” Australian Law Journal, Sep- 
tember 20, 1951, at p. 360. 
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55 years and having been in some 
ways transformed in the process, re- 
mains today, as it was in 1904, a 
system of public compulsory labor 
arbitration (in the wide sense of third- 
party determination of something) 
by tribunals not of the parties own 
choosing. 


Can Awards Be Challenged? 


Although the awards of the arbitral 
tribunal (a court until 1956, now a 
commission) created by the federal 
statute are, as will be noted, final and 
nonappealable, they may be—and re- 
peatedly have been—subject to chal- 
lenge by the Australian Supreme 
Court, the High Court of Australia, 
on questions of jurisdiction and con- 
stitutionality. Thus, the High Court 
has had occasion solicitously to look 
into the meanings of the operative 
words in the three-line constitutional 
grant of power: conciliation, indus- 
trial, disputes, prevention, settlement, 
extending beyond the limits of any 
one state and, the word which is of 
central concern here, arbitration. It 
follows that, since the supreme courts 
of the other five arbitration jurisdic- 
tions function vis-a-vis legislatures 
which have plenary powers over in- 


“Dominion of New Zealand, Common- 
wealth of Australia (jurisdictions usually 
referred to in these pages as the “dominion” 
and the “commonwealth,” respectively) and 
Australian States of New South 
Wales, Queensland, South Australia and 
Western Australia. The two remaining 
political subdivisions are the “wage-board 
jurisdictions” of Tasmania and Victoria. 
In these latter jurisdictions minimum-wage 
determination is a process almost as unam- 


the four 


biguously legislative as is the process of 
law enactment which goes on in their legis- 
lative chambers. These two state systems 
are not (except very indirectly) dispute set- 
tling systems at all. Yet more than one 
Australian writer refers to them as parts of 
the Australian system of industrial arbitra- 
(Oxnam, “Industrial Arbitration in 
Australia,” 9 Industrial and Labor Relations 
Review 610 (July, 1956). The Australian 
system of arbitration, he says, was “first 


tions. 
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dustrial (and other) matters, they 
have had much less occasion to make 
judicial appraisal of the concept “arbi- 
tration” than has the supreme court of 
the one Australasian jurisdiction whose 
legislature exercises only limited, 
delegated powers. For these reasons 
heavy reliance is placed in these pages 
on commentaries on the meanings of 
the words “arbitral” and “arbitration” 
by members of the supreme court in 
cases precipitated out of the adminis- 
tration of the Commonwealth Con- 
ciliation and Arbitration Act. 


While the in the United 
States is voluntary, in Australasia it 
is compulsory. the salient 
characteristics of the arbitral process 
adopted 60 years ago by the Austral- 
asians was its compulsiveness, which 
has been retained throughout in all 
of their six arbitration jurisdictions.“ 
Their system is compulsory through- 
out. Americans would say, properly, 
that it is compulsory as to submis- 
Even so put, 


process 


One of 


sion and as to award. 
it is probably true that less than full 
justice is the compulsive 
character of the Australasian systems. 
Mr. Justice Alfred W. Foster, deputy 
president of the Commonwealth Con- 
Arbitration Commission, 


done to 


ciliation and 


introduced in Victoria when 


effectively 
wages boards were established in that state 


in 1896.” (Foenander, “The Achievement 
and Significance of Industrial Regulation in 
Australia,” 75 International Labor Review 
104 (1957).) “. although the wages 
boards proceed legislatively they are author- 
exercise the power of arbitration 
(See p. 106.) They seem essentially 
comparable to those prevailing in those of our 
states (New York, for example) whose 
minimum wage laws provide for the fixation 
of such wages by tripartite boards or com- 
mittees. The federal Fair Labor Standards 
Act does not provide for the wage-board 
method of wage determination except for 
Samoa, the Virgin Islands, and the Com- 
monwealth of Puerto Rico, whose legisla- 
ture also has provided for quasi-legislative, 
minimum wage fixation by tripartite boards, 
giving that commonwealth a double-bar- 
reled set of minimum wage board systems. 
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describes the Australian system in 
these words (which seem to apply as 
well to the four Australian state 
systems) : 


“Our system is compulsory 
from the moment a dispute arises, 
even to compelling employers and 
unions to notify our Commission of 
the existence of the dispute, actual, 
direct and/or impending and [the] 
mandate in the Act requiring the 
Commission to settle it, and the award 
is enforceable by criminal procedure 
in certain circumstances if necessary.” * 

But assessment of the compulsive 
quality of Australasian industrial 
arbitration should not be made with- 
out taking due account of the circum- 
stance that on both sides of the 
Tasman Sea participation in whatever 
benefits and disabilities inhere in the 
systems uniformly is conditioned upon 
registration by unions and (usually) 
by employers, and that such registra- 
tion is voluntary. The comments of 


Sir Arthur Tyndall, Justice of the 
Court of Arbitration of New Zealand, 
are pertinent and apply substantially 
to the Australian systems as well: 


“There is no compulsion upon any 
organized group of workers to sub- 
mit to the provisions of the 
[arbitration] Act or to invoke the 


assistance of the Court of Arbitration 
in settling any industrial dispute in 
which it may be involved, unless it 
is registered as an ‘industrial union’ . 
under the provisions of the Act and 

registration is entirely voluntary. 
Once a group of workers has volun- 
tarily registered as an industrial union, 
it may compel the employers of its 
members to come under the Act, but 
employers may not compel their workers 
to come under it unless the latter have 
registered as an industrial union. It 
is true that when workers voluntarily 
invoke the provisions of the Act, they 
abandon any legal right to strike, but 
at the same time, they derive certain 
advantages fromm their voluntary action, 
the importance of some of which is, 
probably, inversely proportional to 
the bargaining power of the 
group concerned. Mere registration 

does not carry with it any obli- 
gation to take a dispute to conciliation 
or... [arbitration].” * 


Sir Arthur’s statement of the mat- 
ter may possibly convey the impres- 
sion that the New Zealand—and, 
indeed, the whole Australasian—sys- 
tem is less compulsory than in fact it 
is. As Sir Arthur points out, workers 
“derive certain advantages” from 
registration, “the importance of some 
of which advantages is probably in- 





“Letter to the writer, October 5, 1959. 
There seems to be not a little criticism of 
the penal clauses in the industrial arbitra- 
tion statutes. This stems mostly from trade 
union circles and seems to be most vigorous 
in New South Wales. (See Sydney Morn- 
ing Herald, April 30, May 18, June 3, and 
November 20, 1959.) It is directed also to 
the penal clauses in the Commonwealth 
Conciliation and Arbitration Act. Thus Mr. 
Justice Foster, in the letter cited, says: 
“There is much criticism of these penal 
clauses in Trade Union circles and they 
would be repealed if labor ever gained the 
Treasury benches. My own view is that 
they are objectionable and unnecessary ... .” 
It is obvious that in the measure in which 
(penal or other) sanctions may be removed, 
the degree of compulsiveness is lessened. 
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*“ The Settlement of Labor Disputes in New 
Zealand (Boston, Massachusetts Institute of 
Technology, Department of Economics and 
Social Science, Industrial Relations Section, 
1953), at p. 48. The last sentence of the 
comment quoted from Sir Arthur seems to 
suggest a significant difference between the 
dominion and the commonwealth statutes. 
The former provides (I. C. and A Act 
No. 72, 1954, Sec. 112) that a party to an 
industrial dispute, “may make application 

that the dispute may be heard i 
The latter specifies (Conciliation and Arbitra- 
tion Act 1904-1954, Sec. 28(2)) that “as soon 
as an organization or employer becomes aware 
of ... [a] dispute [it] shall forth- 
with notify .”’ The New South Wales 
act follows the commonwealth pattern, but 
that of Queensland is like New Zealand in 
this respect. 
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versely proportional to the [ par- 
ticular union’s] bargaining power 
...” Thus, especially for small unions, 
with relatively little bargaining power 
(of which there seem to be many in 
Australasia—especially in New Zea- 
land), registering may well be some- 
thing they cannot afford not to do. If 
the balance of advantage seems to 
weigh heavily enough as, evidently, 
it more often does than not, the union 
elects registration as the less disad- 
vantageous course of action. At any 
rate Sir Arthur’s assessment of the 
question of compulsiveness may fairly 
be weighed in the light of the state- 
ment, quoted above, by Mr. Justice 
Foster, deputy president of the com- 
monwealth arbitration tribunal, that 
“Our [Commonwealth] system 
is compulsory from the moment a 
dispute arises The difference 
is one of emphasis. The arbitration 
statutes in all of the Australian juris- 
dictions are like the one in New Zea- 
land in making registration a voluntary 


” 


matter. 


Terminology Is Incomplete 


The phrase “compulsory arbitra- 
tion,” used to describe the arrange- 


ments for settiement of labor disputes 
Down-Under, is misleading in that, 
although it 1s accurate as far as it 
goes, it falls short of stating the whole 
truth. Compulsory arbitration both in 
New Zealand and Australia is only 
one of the expedients used in the 
settlement of such disputes. Others 
are collective bargaining,*® compulsory 
conciliation and, oddly, voluntary 
arbitration. This latter expedient is 
found not only in the rare situations 
in which private citizens are agreed 
upon to serve as private arbitrators, 
but also in situations such as are pro- 
vided for in the Commonwealth Act, 
1904-1959, Section 30(4), which pro- 
vides that a conciliator may decide an 
unresolved part of a dispute if “the 
parties request him to determine 
fit].” 

It is important to that in 
Australasia there is no compulsion to 
arbitrate so f unions are 


note 
far as con- 
cerned, except upon unions which are 
registered. But individual employers 
in New Zealand, though not mem- 
bers of a society registered as an “in- 
dustrial union of employers” (Industrial 
Conciliation and Arbitration Act, 1954, 
Section 53(1)), nevertheless may be 





“It was said at the outset that while in 
the United States arbitration is primarily a 
judicial process which goes on in the shadow 
of collective bargaining, in Australasia it is 
primarily a legislative one in whose shadow 
collective bargaining goes on. That there 
is far less (private) collective bargaining in 
Australasia than here, there is no question, 
but it is impossible to say exactly how much 
such bargaining there is. Certainly the in- 
dustrial arbitration systems have not sup- 
planted it, although they evidently have 
diminished it greatly. All of the six Aus- 
tralasian systems of arbitration specifically 
encourage the making of industrial agree- 
ments by negotiation between the parties 
and provide a process of conciliation (com- 
pulsory except in the dominion) to aid the 
parties in arriving at such agreements. 
Moreover, in most if not all of the jurisdic- 
tions, such agreements, upon being filed with 
the registrar, are given the force and effect 
of awards. (In New Zealand such agree- 
ments may, under certain conditions, be 
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“made into awards.” Thus, at least in New 
Zealand, some awards are the product of a 
process of collective bargaining rather than 
a process of arbitration.) A New Zealand 
official informed this writer in November, 
1958, that 75 per cent of all “arbitration 
awards” were consent decrees. In other 
words they did not directly eventuate from 
a process of arbitration at all—although, 
to be sure, the shadow of the court was 
there. Sir Arthur Tyndall notes (work cited, 
at p. 53) that “coal miners for the main part 
have for many years preferred collective 
bargaining and have, therefore, not invoked’”’ 
the arbitration act “or sought the assistance 
of the Court.” The coal-mine contracts (in- 
distinguishable by the naked eye of this 
writer from our labor contracts in Amer- 
ica) evidently have nothing to do with the 
arbitration system. (See, for example, 
Southland Coal-Mines and Engine Drivers 
Agreement 1956-1958, printed pamphlet, 55 
pp., Standard Press, Wellington.) 
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compelled to arbitrate. The situation 
in this respect seems to be much the 
same in Australia. For registered 
unions (often called federations or 
associations in Australia) and for em- 
ployers (registered or not), arbitra- 
tion is mandatory in respect to any 
disputes not settled by private negotia- 
tion or by conciliation. And for such 
registered unions and _ employers’ 
organizations, registered or not, as 
do not effectuate settlement by private 
negotiation, conciliation is a public 
(governmental) process, which in 


Australia is compulsory in the sense 
that the parties must submit to, that 
is, attend, compulsory conferences. 


The expedient of the compulsory 
conference is more widely authorized 
and used in the Australian jurisdic- 
tions than in New Zealand. In fact, 
not only the five Australian court 
jurisdictions, but even the “wages- 
board” State of Tasmania, feature 
such conferences. In the dominion, 
conciliation is not compulsory under 
the Industrial Conciliation and Arbitra- 
tion Act except in the sense that “any 
union, association or employer, being 
a party to an industrial dispute, may 
make application that the dis- 
pute may be heard by a Council of 
Conciliation” (Section 112(1)), with 
the result (assuming only one party 
so applies) that the other party, in 
effect, is put under compulsion to 
appear or forfeit its case. Compulsory 
conferences are provided for, however, 
in another dominion statute, the In- 
dustrial Relations Act, 1949. This 
law is administered by the Department 
of Labour independently of the In- 
dustrial Conciliation and Arbitration 
Act, but evidently utilizes the services 
of the conciliation commissioners pro- 
vided by the Industrial Conciliation and 
Arbitration Act. The Industrial Re- 
lations Act provides, in Section 8(1), 
that “a Conciliation Commissioner may 

whenever he has reasonable 
grounds for believing that a strike or 
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lockout exists or is threatened 

call a compulsory conference of the 
parties in an endeavour to secure a 
settlement As 


Thus, both in dominion and com- 
monwealth, if the union is not registered 
it is free (except for the qualification 
made in the preceding paragraph) not 
only from the compulsion to arbitrate, 
but also from the obligation to sub- 
mit to conciliation. But the employer, 
or employers’ union, whether regis- 
tered or not, (with possible exceptions 
in some of the Australian jurisdic- 
tions), may be brought into conciliation 
upon the petition of a registered union. 
Thus, while unregistered employer 
organizations may be brought into 
conciliation and arbitration proceed- 
ings by registered unions, unregistered 
unions may not be brought into either 
type of proceeding by (registered) 
employer organizations. As a matter 
of fact, in both Australia and New 
Zealand, most unions, both of em- 
ployers and employees, are registered. 
In the dominion, as is more fully noted 
there is a Labour Disputes 
Investigation Act (1913) which is 
applicable “to the members of 
such society [of workers] who are not 
bound by any award or industrial 
agreement under the Industrial Con- 
ciliation and Arbitration Act, 1908, and 
to the employers of any such workers.” 
(Section 3.) 


below, 


any 


In Australia, according to a re- 
port of the Department of Labour 
and National “the number 
of disputes settled by private negotia- 
tions [in some cases after stoppages] 
has tended to decrease” (/ndustrial 
Disputes im Australia, Melbourne, 
April 21, 1958, at page 9). Yet the 
figures presented in the same report 
(at page 23) show that in 1957 more 
disputes involving stoppage of work 
were settled by private negotiation 
than under the industrial arbitration 
laws of both commonwealth and state. 
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We possess the resources to elimi- 
nate the age-old scourges of preju- 
dice and hatred—and by resources 
1 am speaking of the true resources 
of a people: great universities, 
strong churches, enlightened busi- 
ness and labor leadership, respected 
philosophers and poets. These exist 
in an economic context that leaves 
no excuse for denial of opportunity 
to any man. —James P. Mitchell 





disputes settled by 
private negotiation, 188; under in- 
dustrial legislation, 182, However, 
the figures may be suspect because of 
the fact that the table shows 
that in the same year 733 disputes 
“other methods.” These 
last disputes, the report states 
sisted entirely of those dis- 
putes where the workers go back to 
stoppage 


negotia- 


The figures show: 


same 


were settled by 
con 
“almost 
work after some ‘spontaneous’ 
without any discussion or 
tion.” The figures 
disputes involving stoppage of 


moreover, cover 
only 
work. 
The compulsive character of the 
Australasian systems has been or- 
dained by the six legislatures which 
have built it. The plenary power of 
five of them clearly has been sufficient 
to encompass this result. In the case 
of the legislature clothed with 
only limited powers—the Parliament 
of the Commonwealth of Australia 
nothing appears in the three-line con- 
stitutional grant of industrial power 
which can be construed as requiring 
compulsion.*° As a fact, the com- 
monwealth system from the start has 
been, like all the other Australasian 
systems, compulsory. Perhaps the 
” Even upon the while the 
nature of the arbitral process would seem to 
those not parties are 


one 





parties, 


very 


preclude it so far as 
concerned. 

‘And when initiated in 1894 it seems to 
have been unique. “The [New Zealand arbi- 
tration] law is entirely without precedent— 
nowhere in the world except in New Zealand 
is there any compulsory arbitration”—H. D. 
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framers of the act of 1904 were 1n- 
fluenced by the fact that New South 
Wales, three years earlier, had en- 
acted a compulsory law after an ap- 
parently unsuccessful experience with 
a voluntary statute. Nor can the 
example of New Zealand be overlooked. 
That system, was compulsory 
from the start.** 


also, 


There certainly seems to be reason 
for thinking that, in the 
Australasian jurisdictions at least, the 
statutes work out in action (however 
one may characterize the laws on the 
books) in which make them 
unequally compulsive as between the 
parties. As to the dominion statute, 
F. W. Rowley (who was Secretary 
of Labour of New Zealand from 1913 
to 1929) writes: “The essential feature 
of this measure was that it aimed 
at compulsory instead of optional 
arbitration. [However], while 
the New Zealand effect, 
been compulsory upon the employers, 
it has not been obligatory upon the 
workers, although it was apparently 
the intention of its promoters that it 
should be compulsory on both sides.” * 


some of 


ways 


act has, in 


Another student of the dominion 
system, Professor A. E. C. Hare of 
Victoria University College puts the 
matter more flatly. “The 
New Zealand system . . . is, in fact, 

one of volunt: iry arbitration for 
the workers and compulsory arbitra- 
If the workers’ 
union does not register under the In 
dustrial Conciliation and Arbitration 
Act there exists no compulsion to sub- 
mit disputes to arbitration On 
the employers’ side, however, arbitra- 
tion is compulsory in that, whether 


He says: 


tion for the employers. 


Lloyd, Newest England (New 
at p. 259. And Lloyd (at p. 
William Pember Reeves, the 
in the parliament of the New 
as saying that “arbitration 
pulsion is a sham.” 

= The Industrial Situation in 
(Wellington, 1931), at p. 47. 


York, 1900), 

160) quotes 
chief sponsor 
Zealand Act, 
without com- 


New Zealand 





they are organized in a society [an 
“Industrial Union of Employers’’| 
registered under the Act, or not, they 
can be cited to appear at a Concilia- 
tion Council, and if they do not ap- 
pear, proceedings may be continued in 
their absence and an award binding 
upon them can be made by the Court 
of Arbitration.” * 


The problem of the impact of com- 
pulsion upon the parties evidently also 
presents difficulties in Australia, at 
least in the commonwealth jurisdic- 
tion. An experienced participant in 
proceedings under the Commonwealth 
Act writes: “In theory the statute 
applies impartially to compel em- 
ployers and employees alike to sub- 
mit to arbitration. [But] in practice, 
if a union elects not to register or is 
deregistered under the Act, it may 
be quite impracticable for employers 


to .. . secure the fruits of an effec- 
’ 54 


tive award.’ 
The compulsive character of the 
Australasian systems of labor dispute 


settlement is not, however, adequately 
described by the phrase “compvlsory 
arbitration,” even though it is pri- 
marily with the process of arbitration, 
not that of conciliation, with which 
we are primarily concerned here. The 
systems Down-Under, generally speak- 
ing, provide for compulsory concilia- 
tion, as well as compulsory arbitration. 
Their rationale is that the disputes 
will first be dealt with by compulsory 
conciliation and if that fails to produce 
agreement, they will be subjected to 
compulsory arbitration. Two judges 


of the Commonwealth Court of Con- 
ciliation and Arbitration, since 1956 
the Commonwealth Conciliation and 
Arbitration Commission, have de- 
scribed the broad scheme of the Com- 
monwealth Conciliation and Arbitration 
Act, 1904, a scheme which seems also 
to apply, without significant qualifica- 
tion, to the Commonwealth Act as 
of 1959, and to the Dominion Act and 
the four Australian state acts as they 
stand on the books today. The act 
envisaged, they said, “ ‘compulsory’ 
conciliation and arbitration for the 
prevention and settlement of indus- 
trial disputes extending beyond the 
limits of any one State. Conciliation 
was compulsory in the sense that at- 
tendance of parties at conferences 
could be compelled; arbitration was 
more definitely compulsory, in that 
the contractual basis of arbitration 
was supplemented by a statutory right 
to it, the parties had no say in the 
selection of the arbitrator, and awards 

were enforceable by penal pro- 
ceedings as well as by civil process 
and mandatory injunction.” * 

The foregoing authoritative state- 
ment not only further illuminates the 
nature of the compulsiveness which 
is central to the Australasian systems, 
it also draws attention to a feature 
which may well affect the quality of 
that compulsiveness—‘‘the parties had 
[and have] no say in the selection of 
the arbitrator.” Compulsion by per- 
sons of one’s own choosing is one 
thing; compulsion by persons nct of 
one’s own choosing may be something 
quite different. But this feature of 





" Report on Industrial Relations in New 
Zealand (London, 1946), at p. 213. Le 
Rossignol and Stewart reached the same con- 
clusion in 1910: “The cancellation of regis- 
tration on the part of an industrial union of 
workers removes it from the jurisdiction 
of the [conciliation] board and the court; 
but employers cannot thus escape. Arbitra- 
tion, then, is in a sense voluntary for the 
workers but compulsory for the employers.” 
State Socialism in New Zealand (New York, 
1910), at p. 221. 
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“Letter, dated August 28, 1959, from 
R. M. Eggleston, Q. C. The present writer 
is uninformed as to whether such criti- 
cisms of the impact of the New Zealand 
and the commonwealth arbitration laws, as 
are quoted in the text, may also be in some 
measure pertinent to the other four juris- 
dictions. 

FE. A. Dunphy and S. C. G. Wright, 
work cited at footnote 45, at p. 361. 
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the commonwealth system is not dupli- 
cated by all of the other Australasian 
systems, although the judge-manned 
character of those systems is preserved 
throughout to the extent that, at the 
least, the president (or chairman) of 
the tribunal must be a judge. In the 
dominion the Court of Arbitration is 
tripartite, with a judge as chairman, 
flanked by two nominated lay mem- 
bers appointed on the nomination of 
nation-wide trade union and employer- 

A simi- 
Western 
that the 


operated 


group interests, respectively. 
lar arrangement exists in 
Australia. It is clear 

Australasian systems are 

largely by judges, not by private lay 
citizens, as in the United States, party- 
chosen to do (more or less ad hoc) a 


“judicial” job. 


Results of Arbitration 


Down-Under the 
arbitral process culminates in an 
award—an instrument which unless 
modified by the word “consent” every- 
where has the aura of the compulsive 
and the judicial. The Australasian 
award, however, is a public, statute- 
like document (similar in content, but 
not in the ritual of its creation,” to 
an American collective bargaining 
agreement), directly carrying the force 
of law, while the American award is 
the decision of a private, often lay, 
judge and somewhat resembles (with 
findings, reasons, conclusions and 
award) an ordinary court decision, al- 
though it generally is not appealable. 
Both types are final, binding (here, 
only on the parties; there, at /east on 


Both here and 


the parties, perhaps on others) and, 
generally, nonappealable. But it is im- 
portant to note that large numbers of 
the Australasian instruments embody- 
ing working rules are not awards 
made up wholly or in major part of 
court-determined rules. To a sub- 
stantial extent they are, rather, in- 
dustrial agreements having the effect 


of awards. In New Zealand it is said 


that, as noted elsewhere, during the 
past eight years about 80 per cent of 


the awards have been agreements 
negotiated in conciliation council and 
made into awards. In the Australian 
jurisdictions the proportions of con- 
sent awards or agreements emerging 
from conciliation probably have run 
much lower. The proportions of all 
labor agreements of every sort which 
are made quite outside of the Aus- 
tralasian compulsory arbitration sys- 
tems must be quite small. 

The New Zealand statute of 1894, 
the forerunner of and, to a large extent, 
the model for the Australian statutes 
which followed, was compulsory from 
the start.°* Its sponsor in the dominion 
parliament, William Pember Reeves, 
evidently strongly held the opinion 
that arbitration ought to be com- 
pulsory. Henry Demarest Lloyd says 
that Reeves “found the Massachusetts 
Board of Conciliation and Arbitration 
one of the most successful and practical 
It was in fact 
ideal 


tribunals in the world. 
[Reeves thought] almost an 
tribunal, its one fault being that it 
was not compulsory.” ** Mr. Reeves 
also paid his respects to a statute 
passed in 1894 by the (then) colony 
of New South Wales. “It was,” he 





“Its resemblance is very close indeed— 
creation and all—to the “contracts” which, 
during World War II, our National War 
Labor Board “wrote” as “Directive Orders,” 
obligatory upon parties which could not (or 
would not) make their own contracts. 

* However, its character evidently under- 
went in 1932 a temporary change which, 
according to Horace Belshaw, “replaced 
voluntary conciliation and compulsory arbi- 


tration with compulsory conciliation and 
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voluntary arbitration.” Recovery Measures 
in New Zealand: A Comparison with the New 
Deal in the United States (Wellington, New 
Zealand Institute of Pacific Relations, 1936, 
New Zealand Papers, No. 2), at p. 25. Evi- 
dently quasi-compulsory conciliation and 
compulsory arbitration reappeared in the act 
a few years later. 

* Lloyd, A Country Without Strikes (New 
York, 1900), at p. 8. 
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commented, “an amiable and nicely 
drafted measure. It was not com- 
pulsory.” ** A compulsory law, based 
in part at least upon the New Zealand 
statute of 1894, was passed by New 
South Wales in December, 1901. (This 
latter statute, along with the New 
Zealand law, was to serve more or less 
as a model for the Commonwealth 
Conciliation and Arbitration Act of 
1904. ) 


Mr. Reeves continued with his as- 
sessment of American laws: 


“Tf the failure of the State 
optional system in Massachusetts has 
only been partial,’ he said, “in more 
than a dozen other States of the Union 
it has been pitiable, for in them so 
little use has been made of concilia- 
tion laws that only the specialist 
knows that they have any. Before 
. . . [the New Zealand law of 1894] 
was enacted attempts had been made 
in Australia to deal with industrial 
conflicts by optional laws. None of 
these had been at all successful.” °° 

It would seem that, quite possibly, 
no one in New Zealand on the eve of 
the enactment of the compulsory arbitra- 
tion law wanted compulsory arbitration, 
except William Pember Reeves. 

One New Zealand writer comments : 


“In his accounts [| Reeves] 


makes it abundantly clear that despite 
the great strike of 1890, neither em- 
ployers nor workers had asked for 
compulsory arbitration. The employers 
were hostile, and the measure was 
thrown out on three occasions by the 
Legislative Council because of 
|Reeves] insistence upon the com- 
pulsory clauses. The workers, how- 
ever, rallied quickly to the support of 
the measure.” ®? 

Reeves, himself, recalls how he put 
it to the legislature: “Frankly, the 
bill is but an experiment, but it is an 
experiment well worth trying. Try 
it and if it fail, repeal it.”® And 
he goes on to describe the atmosphere 
in which parliament acted: “Mildly 
interested, rather amused, very doubt- 
ful, Parliament allowed it to become 
law, and turned to more engrossing 
and less visionary matters.” The 
statute which the dominion enacted 
in 1894, like the commonwealth law 
which partly copied it a decade later, 
was to become something quite un- 
like what either its friends or enemies 
expected.™ 

The Court of Arbitration established 
by the dominion parliament was clothed 
with great power—a power which 
could not, and cannot today, be chal- 


lenged by any court in New Zealand 





* Reeves, State Experiments in Australia 
and New Zealand, Vol. II, at p. 100. 

© Reeves, work cited at footnote 59, Vol. 
IT, at p. 85. 

“J. B. Condliffe (formerly professor of 
economics, Canterbury College, Christchurch, 
New Zealand) in Cambridge History of the 
British Empire, Vol. VII, Pt. II, New 
Zealand, Ch. 9, “Political Parties and State 
Experiments, 1876-1921,” at p. 184. 

*” Reeves, work cited at footnote 59, Vol. 
II, at p. 107. Reeves remarked (at p. 166) 
that he “asked the Act’s opponents to as- 
sume that the arbitration tribunal would not 
be composed of arbitrary fools.” 

® Reeves, work cited at footnote 59, Vol. 
II, at p. 107. 

“Among developments which scarcely 
could have been expected by them in 1894 
was the passage by the dominion parliament 
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in 1913 of The Industrial Disputes Investi- 
gation Act (modelled on a Canadian law 
bearing the same title and enacted six years 
earlier). After 1913 it apparently was pos- 
sible for New Zealand unions to elect to be 
covered by the 1913 statute instead of by 
the compulsory arbitration law, under which 
they were not free to strike with impunity. 
The later statute provided for compulsory 
investigation, after which strikes might be 
called. Yet it appears that there have been 
few if any strikes by unions covered by the 
1913 law. James Shaw, associate of Con- 
ciliation Commissioner Hunter, said that he 
could not recall any instance of a strike 
under the Industrial Disputes Investigation 
Act. (Interview with Mr. Shaw, Auckland, 
December 12, 1958.) Under the compulsory 
arbitration law, which makes strikes illegal, 
they nevertheless do occur. 
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in respect to matters within its juris- on second reading, continued the dis- 
diction. Ina case in which the Court cussion in the same vein: “The main 
of Appeal (the High Court of the principle which underlies the bill,” he 
dominion) held, in 1900, that the said, “I understand to be the com- 
Arbitration Court had jurisdiction to pulsory enforcement of awards. 
order that employers should give pref- [But] . it may be asked why 
erence to unionists, Stout, C. J., dis- [in view of] all that is being done on 
cussed the reach of the statute andthe a voluntary basis in England, should 
powers of the Arbitration Court. He this bill be introduced? | The 
said: “All contracts regarding labor reason is] that there is a difference 
are controlled and may be modified or between the capitalism of the old 
abrogated. The Court can make the country and the capitalism of these 
contract that is to exist between the colonies. In England there is 
workmen and the employer. It abro- _ still a lingering trace of the old spirit 
gates the right of workmen and em-_ of noblesse. . [Our capitalists are] 
ployers to make their own contracts. professional capitalists. Life here has 
It in effect abolishes ‘contract’ and developed a somewhat harder side to 
restores ‘status’. . . . No doubt the their nature.’ 
Statute by abolishing ‘contract’ and Another member commented: “We 
restoring ‘status’ may be a reversion’ are giving to that [tribunal] ... a 
to a state of things that existed before power beneficient or ill, so great that 
our industrial era, as Maine and other no parliament that ever existed would 
jurists have pointed out. The power dare to exercise it.” ™ 
of the Legislature is sufficient to cause Two years before, in Melbourne, 
a reversion to this prior state, though the constitutional convention was de- 
jurists may say that from ‘status’ to bating the provision which, in due 
‘contract’ marks the path of progress.” °° course, was to become a part of the 
constitution of the new commonwealth 
Question of Compulsion to clothe the federal parliament with 
In Sydney on the Fourth of July, power to enact laws “with respect to 
1900, six years after the passage of conciliation and arbitration for the 
that “visionary” law by the dominion, prevention and settlement of industrial 
the legislative assembly of New South disputes ....” When Mr. H. B. 
Wales was engaged in a debate on a_ Higgins, mover of the provision, was 
compulsory arbitration bill. After asked: “Does the honourable mem- 
Mr. Wise, the Attorney General, had ber’s sub-section imply compulsory 
remarked that “there is no object in arbitration?” he replied, “I do not ask 
a strike or lockout in New Zealand, . . . that arbitration shall be com- 
because you cannot starve an arbitra- pulsory, or even that any steps shall 
tion court into submission,” “ a col- be taken to secure the settlement of 
league, Mr. Cook, discussing the bill industrial disputes. I simply wish to 
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“ Taylor and Oakley v. Edwards and others. ducing compulsory union membership on 
(Court of Appeal, Wellington, May 10, the part of workers subject to an award of 
1900.) 2 Gas. L. Repts. 244, at p. 245; 18 the Court of Arbitration.” Tyndall, Settle- 
NZLR 876. Sixteen years later it appears ment of Labor Disputes in New Zealand, at 
that the Court of Appeal reversed itself, p. 10.) 

holding that the Arbitration Court had no *New South Wales, Parliamentary De- 
power to compel any person to joina union. _ bates, Ist Series, Sess., 1900, at p. 654. 
Magner v. Gohns (Court of Appeal, April, * Work cited at footnote 66, August 2, 
May, 1916) NZLR, Digest of Cases, 1903- 1900, at pp. 1532, 1533, 1534. 

1923, at p. 749. In 1936 the dominion parlia- “Work cited at footnote 66, Mr. Ashton, 
ment amended the statute by adding a provi- at p. 1550. 

sion (I C and A Act, 1954, 9 174) “intro- 
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give the Federal Parliament power to 
legislate on the subject. The 
experience of New Zealand shows that 
the matter is at least within the pale 
of practical politics. It is quite 
true that in the American Constitu- 
tion there is no such provision; but 
at the time it was framed there was 
not the industrial difficulty that exists 
now. I appeal to the experience 
of South Australia and New Zealand. 
.’ Whereupon Sir John Downer, 
opposing the Higgins provision, re- 
marked: “It is really compulsory 
arbitration that is asked for. It is 
called conciliation, but it is main 
force.” Whereupon Mr. McMillan 
commented: “There is no compulsion, 
but you must.” Mr. Symon added: 
“This provision means enforcing the 
same wages all over Australia.” ® 


Although the compulsive reach of 
the mandates of Australasian arbitral 
awards is wide, it is not unlimited. 
Thus Foenander writes: “An em- 


ployer is not bound to provide, nor 


an employee to accept, employment 
under the terms fixed by an 
award.” Although his comment is 
made specifically with reference to 
the commonwealth jurisdiction, it evi- 
dently applies to all of the Australasian 
systems. The same limitation, naturally, 
applies to minimum wage rates en- 
acted by legislatures and legislated 
by minimum wage boards, whether 
in New York, Puerto Rico, Victoria 


or Tasmania. The wage-board sys- 
tems of the latter two jurisdictions 
are referred to Down-Under as com- 
pulsory **—as they clearly are. As 
has been noted, they also are sometimes 
identified as parts of the Australasian 
system of industrial arbitration—as 
is perhaps more debatable. 


An Australian student of the five 
commonwealth systems, E. I. Sykes 
of the University of Queensland, has 
written as follows about this matter 
of compulsion, and his exposition 
would seem to hold good for all of 
the Australian systems: 

s in Australia the courts have 
power to take over dispute situations 
whether the parties like it or not and 
apply to such situations the processes 
of conciliation and arbitration.’? In 
the United States [except on the rail- 
roads and in a few States as to public 
utilities] the only obligation to refer 
to arbitration is a contractual 
{[Mr. Sykes here footnotes the sur- 
mise that “doubtless what Americans 
would understand by the word ‘com- 
pulsory,’ is this power of the courts 
to take over and determine a 
pute.”’"| Many commentators, how- 
ever, when thinking of the word 
‘compulsory’ have in mind the second 
aspect, viz., that of decision enforce- 
ment In the United States 
[arbitration awards] . . . are enforce- 
able at the most by civil action. In 
Australia they are enforceable 


one. 


dis- 





© Official Record of the Debates of the 
Australian Federal Constitution, 3d Sess., 
Melbourne, January 25, 1898, at pp. 180, 181, 
190. 

Studies in Australian Labour Law and 
Relations (Melbourne, Melbourne Univer- 
sity Press, 1952), at p. 56. It is to be noted 
also, as Foenander points out in the same 
place, that the rates prescribed are mini- 
mum only. {This also seems uniformly true 
in all of the six Australasian arbitration 
court jurisdictions. ) 

oe any good which has resulted, 
such as the good relations between em- 
ployers and employed under the wages- 
board system of Victoria, and the absence 
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of strikes [there] . is due to the concilia- 
tion process, the evil is due to the compulsory 
element.” M. T. Rankin, Arbitration and 
Conciliation in Australia (London, 1931), at 
p. 186. 

"Apparently this is not true in New 
Zealand. See Sir Arthur Tyndall’s comment 
that “mere registration does not of 
itself carry with it any obligation to take 
a dispute to conciliation or if necessary to 
... [arbitration].” The statute provides 
that either party “may” bring a dispute to 
conciliation (I C and A Act, No. 72 of 
1954, Sec. 112). It is not clear whether the 
court (or an official under the act) may of 
its own motion take cognizance of a dispute. 
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by the methods of the criminal law; 
or the matter is at least on the quasi- 
criminal plane. The usual remedy for 
breach of an award is prosecution in 
a court of summary jurisdiction. It 
is submitted that it is not this concept 
[of compulsion] which supplies the 
distinctive characteristic of the Aus- 
It is not compulsion, 
as such, that is distinctive. Even if 
reference to arbitration was made 
compulsory in the United States . 

the Australian system would still dif- 
fer vitally from the American one. 
It is submitted that what has given 
the Arbitration system its distinctive 
feature is the way in which it has 
grown into a system of industrial 
regulation, in the way in which the 
dispute concept has been used not to 
obtain ad hoc decisions on contentious 
but to obtain general 
future 


tralian system. 


matters 
legislative determinations of 
rights and relationships . 

“Many [Australian] awards bear a 
closer analogy to industrial agree- 
ments [American “labor contracts” | 
than to adjudications. The Austral- 
ian award [and that of New Zealand] 
is the manufactory of terms and con- 
ditions of employment; its analogy is 
not with the American award 
[which is substantially on all fours 
with the “decision” of an Australian 
Board of Reference, or of a Dominion 
disputes committee] but with the 
American collective bargaining 
contract [and, Sykes might have 
added, the Australasian “industrial 
agreements” |.” ’ 

A characteristic of industrial arbi- 
tration relevant to the problem of 
compulsion is that, insofar as it deals 
with wages and hours, it does not fix 


the exact rate to be paid or the precise 
hours to be worked, but only the 
minimum rates of wages and the maxi- 
mum hours to be worked. And this 
is generally true of the United States 
as well as Australasia; it is especially 
true in this country in the arbitration 
cases which are comparable in their 
nature to Australasian cases—namely 
cases in which the arbitrator turns 
legislative and deals with disputes 
(as he often must do in wage-reopening 
cases) over what rates of wages are 
to be paid. The point is that in 
Australasia, to the extent that the 
issues are wages and hours issues, the 


employer remains free to pay—and 


often does pay—over-award rates and 
to work his employees fewer hours 
than those specified in the award. 
So far then we have, Down-Under, 
an arbitral process (largely admin- 
istered by judicial persons not of the 
parties’ own choosing), to which 
the parties must submit at the outset 
(unless they previously have reached 
agreement at a compulsory concill- 
ation conference), and to the con- 
clusions of which they must, under 
penalty, conform. By contrast, in the 
United States we have a process ad- 
ministered by nonjudicial persons 
(who often happen to be lawyers and 
ony rarely judges) of the parties’ own 
choosing, to which process the parties 
are not initially under compulsion to 
submit but to the conclusions of which 
they are under compulsion to con- 
form. It may be noted also, paren- 
thetically, that conciliation is rarely, 
if ever, compulsory in the United 
States, but usually is so in Austra- 
lasia, although no doubt some vol- 
untary, unofficial conciliation goes on 
down there outside of the official con- 





*“Tndustrial Conciliation, Arbitration and 
Regulation,” 31 Australian Law Journal 574 
(December 16, 1957), at p. 579. Mr. Sykes 
points out (at p. 580) that the American 
labor contract “is a type of private rather 
than public legislation.” And it would seem 
also that Australasian industrial agreements 
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must have more of a private character than 
do Australasian awards, although they may 
become well-nigh indistinguishable from 
awards when, as in New Zealand at least, 
they are made into awards upon filing with 
the court. 
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ciliation and arbitration systems. The 
arbitral process in Australasia is some- 
thing legislative, while here it is, in 
most cases, judicial. Probably the 
outstanding difference between the 
Australasian and the American arbi- 
tral processes is that to some extent 
the former always has been, and now 
is more than ever, legislative in char- 
acter, while the latter is judicial. 
Paradoxically, the arbitrator-judges 
Down-Under legislate (minimum basic 
and minimum marginal) wages and 
other conditions of employment, while 
in America arbitrators (who rarely 
happen to be judges) nevertheless, 
typically, adjudicate and, as a rule, 
do not legislate.** Another way of 
putting it, of course, is to say that 
the arbitral process in Australasia is 
one of reconciliation of disputes over 
interests, while the process here is one 
of reconciliation of disputes over rights. 
The subject matter of the arbitral proc- 
ess Down-Under is the whole body of 
working rules—the law, in a sense— 
of Australasian industry, and not the 
meaning and application of those 
working rules.”* 

In the Commonwealth of Australia 
the judicial responsibility for the in- 
terpretation (and the enforcement) of 
the provisions of awards and indus- 
trial agreements now rests with the 


Commonwealth Industrial Court, with 
only the conciliative and arbitral 
functions left to the commonwealth 
commission. In the dominion the 
Court of Arbitration exercises both 
judicial and legislatively arbitral (but 
apparently not compliance) powers, 
thus both formulating award provi- 
sions, certifying industrial agreements 
to be awards and passing upon the 
meaning and application of the pro- 
visions of both. The powers of the 
four Australian state tribunals seem 
more akin to those of the New Zea- 
land tribunal than to those of the 
commonwealth commission. The 
functions of the commonwealth boards 
of reference (together with the closely 
parallel subtribunals in Western 
Australia) and the dominion disputes 
committees seem somewhat analagous 
to those of our (private) American 
arbitrators, especially when the latter 
have ex parte, or nominated colleagues 
sitting with them. The disputes com- 
mittees, the boards of reference and 
American arbitrators alike are 
cerned with “any dispute [which] 
arises between the parties 

as to any matter... connected with 
the award or agreement in the 
language of Section 176(1) of the 
New Zealand Act. The correspond- 


con- 


ing language of the Commonwealth 





“But when our arbitrators do legislate 
they are likely to legislate minima. In the 
United States there is some (though rela- 
tively little) legislative arbitrating on inter- 
ests done by the (private) arbitrators under 
the American system of voluntary arbitra- 
tion; and Down-Under, at least in Aus- 
tralia, there are rare occasions on which the 
parties agree to abide by the decision of a 
private arbitrator. (Letter, dated October 
26, 1959, from R. M. Eggleston, Q. C., to 
the present writer.) While these references 
to private arbitrators evidently are not 
brought under one or another of the state 
(commercial) arbitration acts (as distin- 
guished from the state industrial arbitration 
acts), it may be that the procedures, in fact, 
are such as not to be in contravention of 
those commercial arbitration statutes. In 
the United States, as has been noted, most 
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of the arbitrating of both labor and com- 
mercial disputes takes place under the sanc- 
tion of just such statutes, which, however, 
seem to be much more in the background 
than are the industrial arbitration acts under 
whose provisions labor disputes are settled 
in Australasia. 

* But provision is made in many awards 
for reference of disputes over the meaning 
and application of award provisions to tri- 
partite “boards of reference’ whose deci- 
sions are roughly comparable to the awards 
of our arbitrators, but which, unlike our 
awards, are appealable. (See de Vyver, 
“Australian Boards of Reference,” Lasor 
Law JourNAL, May, 1959.) Similar agencies, 
called “local (or national) disputes commit- 
tees,” are provided for in the New Zealand 
Act (I C and A Act No. 72 of 1954, Secs. 


176-180). 
Labor Law Journal 
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Act in Section 50(b), though less clear, 
does not seem incompatible with the 
comparison. Except that the three 
(or more) sets of subtribunals Down- 
Under evidently do not always inter- 
pret award and agreement provisions, 
they seem to exercise fundamentally 
the same functions as their American 
cousins. Thus a roughly parallel ar- 
bitral process is carried on by these 
(official) subtribunals in the com- 
monwealth, Western Australia and 
the dominion and by private arbitra- 
tors in the United States. 


Constitutionality 


Much of the early debate as to the 
nature of the power which the con- 
stitution conferred upon the common- 
wealth and its parliament stemmed 
from disagreement as to the consti- 
tutionality of a provision in the orig- 
inal statute of 1904 which purported 
to authorize the Court of Arbitration 
to declare that any condition of em- 
ployment determined by an award 
should be a common rule of the in- 
dustry involved. This issue was 
fought out in a judicial war of defini- 
tions of arbitration—a war which 
ultimately was won, but only tem- 
porarily, by those who gave the word 
a judicial meaning. Nevertheless, the 
arbitration court (now the commis- 
sion) found itself seemingly inescap- 
formulating work- 
ing rules of more and more general 
application, making annual promul- 
gations of the basic wage—a wage- 
rate rule laid for the future 
and legislating, at least for the parties, 
the cousins of the parties, in 


ably, case by case, 


down 


and 
widening circles. 

One authority on the Australian 
system describes it as follows: ‘The 
essence of our industrial arbitration 
is that the arbitrator determines, not 
what the rights of the parties are, but 


what they shall be for the future. In 
other words, he not interpret 
and apply the contract [or the pre- 
existing award], but modifies it, e. g., 
by imposing on the employer an obli- 
gation to pay the worker a higher 
wage than the worker contracted for 
when he entered the employment [or 
higher than that stipulated in the pre- 
existing award]. Hence working con- 
ditions under the system are determined 
partly by the [individual] contract 
of employment [because minimum 
wages only are fixed by arbitration], 
and partly by awards of a quasi- 
.. dealing with 


does 


legislative character . 
all kinds of working conditions as 
well as wages.” * 

realistically, it would 
arbitral tribunals 


Considered 
seem that the 
(or sets of tribunals) functioning in 
Australasia always have been quasi- 
legislative bodies, engaged in a process 
of adjudicating conflicting interests. 
There may be some reason to ques- 
tion the accuracy of this statement 
so far as some, perhaps all, of the 
four Australian state court jurisdic- 
It is subject to 


Six 


tions are concerned. 
qualification at least with respect to 
the Industrial Court of South Aus- 
ralia. A former president of that 
court, Mr. Justice Brown, wrote some 
years ago in The Clerks Case, a pains- 
taking analysis of “The Nature of 
Industrial Courts” (1 South Australian 
Industrial Reports 284 (1917, No. 16)). 
“The arbitra- 
tion tribunal,” he said, “are to settle 
By the 


functions of a normal 


a dispute between parties. 
English Act of 1899 it is provided... 
[and he proceeded to describe the 
scope, limits, and so forth, of statu- 
tory arrangements of substantially 
the type under or in accordance with 
which the Anzacs settle commercial 
disputes and Americans settle com- 


mercial and labor disputes]. The 





* Richard M. Eggleston, Q. C., letter to 
the present writer dated October 26, 1959. 
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award has the same effect as the judg- 
ment of a court ... [and] its func- 
tions are judicial or quasi-judicial.” 
He then goes on to say that “the 
South Australian Industrial Court 
conforms to the type of the normal 
arbitration court.... It is primarily 
a judicial, not a legislative organ .... 
The mere fact that the Court evolves 
rules of law does not make it a leg- 
islative organ any more than courts 
of common law could have been called 
legislative organs when, under the 
pretense of enforcing custom, they 
built up the fabric of the common law. 

The outstanding features of the 
Court are that its proceedings are 
judicial in form . and that what 
may be called a code of industrial law 
is evolved as a result of a series of 
precedents. Cumulatively considered, 
these attributes go to make the court 
not a legislative but a judicial body.” 
But if the course of development 
affecting the South Australian In- 
dustrial Court since 1917 has been 
similar to that affecting the common- 
wealth commission and the dominion 
court, it may by now have become 
more legislative. Certainly, develop- 
ments in Australasia over the half 
century have seemed to make indus- 
trial arbitration more and more legis- 
lative in character. It has become 
progressively less “normal,” in Mr. 
Justice Brown's sense of that word. 


In 1910, seven years before Judge 
Brown wrote, a member of the High 
Court, Griffith, C. J., said (in Aus- 
tralian Boot Trade Employees Federa- 
tion and Whybrow and Company) : 


“.. the term ‘arbitration’ connotes 
a judicial tribunal by whatever name 
it is called and, although the 
functions of the tribunal differ from 
those of ordinary tribunals in that 


they are not limited to determining 
existing causes of action, but extend 
to prescribing conditions to be ob- 
served in future contracts of employ- 
ment, the tribunal is no less a tribunal. 
Otherwise [its] members . . . would 
not be judicial persons at all, but dic- 
tators or lawgivers exercising the 
power of legislation, not of adjudica- 
tion.” 77 


Judicial Nature Questioned 


Although in the early years there 
was thus strong support given by 
some of the judges of the High Court 
to the doctrine that. the “arbitral” 
power conferred by the act of 1904 
was judicial in nature, there was much 
diversity of view among judges and 
barristers about the point. Thus Duffy, 
Arthur and Holman, speaking for the 
claimants in the Whybrow case before 
the High Court, said “the power given 
[by Section 51(xxxv)] is a legislative 
power upon which there is no limita- 


tion except in the method by which 


it is to have operation. It is a power 
to settle industrial disputes, not by 
direct legislation, but by conciliation 
and arbitration. Nor does the 
word ‘arbitration’ connote voluntary 
agreement or that the parties shall 
appoint the arbitrators The 
[Arbitration Court] must ignore the 
ordinary law as to agreements, for it 
must be able to say what agreements 
already existing must no longer be 
made and what agreements may for 
the future be made. The reason for 
this is that it is necessary .... The 
power to settle disputes is an over- 
riding power . . . and whatever the 
President of the Federal Court [now 
the commission] thinks is necessary 
to be done to settle that dispute, he 
may order to be done.” ** 





710 C. L. R. 266, at p. 280 (1910). In 
this early case the High Court evidently 
denied any legislative authority to the arbi- 
tration tribunal. 


528 


* Australian Boot Trade Employees Fed. 
and Whybrow and Company, 10 C. L. R. 266, 
at p. 277 (1910). 
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Yet the Australasian industrial tri- 
bunals continue to be, as they always 
have been, wholly or partially manned 
by judges and, more often than not, 
are identified in the enabling statutes 
as “courts.” In New Zealand the pre- 
siding judge is flanked by two repre- 
sentative laymen and the trio makes 
up a tripartite tribunal which regu- 
larly sits en banc. In Australia, also, 
the arbitral tribunals are made up, in 
most cases, of both judges and lay- 
men. Of the five Australian tribunals 
it appears that only in New South 
Wales and South Australia are they 
constituted exclusively of judges. The 
New South Wales tribunal (the in- 
dustrial commission) is made up of 
“not more than twelve persons” who 
must be judges, barristers or solici- 
tors who upon appointment have status 
as judges. Except for purposes of 
appeal, for which it is constituted of 
three members, the commission ap- 
pears to do its work through one-man 
tribunals. There are also conciliation 
commissioners and (tripartite) con- 
ciliation committees made up of laymen. 
The latter perform both conciliatory 
and arbitral functions; and the com- 
mission itself may exercise also the 
“powers, jurisdiction and functions” 
of any conciliation committee, includ- 
The all- 
judge commission exercises powers 
both of mediation and arbitration, the 
two types of power being wielded by 
the same individuals and, seemingly, 
by the same individual officer in the 
same case. In South Australia the 


ing conciliatory functions. 


* Thomson, work cited at footnote 45, 
(mimeographed ed., text at n. 154). 

ais this tribunal is by de- 
liberate legislative policy not a Court. There 
is in truth no genuine analogy between a 
civil action or a criminal prosecution and an 
investigation by this Commission. ; 
There is no ‘issue’ in the sense in which 
lawyers use the word; the economic in- 
terests represented before us are not ‘parties’ 
in the legal meaning; the award is not a 
judgment but a determination that has cer- 
tain legislative characteristics; and there is 
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Industrial Court now consists of a 
president, who must be a person elig- 
ible to be a judge of the state supreme 
court. In Western Australia the tri- 
bunal is a three-man “representative” 
tribunal (the Court of Arbitration) 
patterned on New Zealand, with a 
person qualified to be a judge of the 
state supreme court sitting as its 
president. Apparently it normally 
sits en banc. In Queensland the In- 
dustrial Court, under the terms of the 
Industrial Conciliation and Arbitra- 
tion Acts, 1932 to 1955, consists of 
“not more than five persons appointed 
. . by the Governor in Council. . . 
in His Majesty’s name.” One of the 
persons appointed must be a judge 
of the Supreme Court of Queensland, 
and he is the president of the court. 
At present the tribunal evidently con- 
sists of the president, and two lay 
members, who are not required to be, 
and who evidently are not, “repre- 
sentative’ members. Nor does it ap- 
pear that they need to have any special 
qualifications. Professor D. C. Thom- 
son says that “the bulk of the work 
is handled by the two lay members.” 
He adds that “Queensland is unique 
in this respect: it is the only arbitra- 
tion court in Australia or New Zea- 
land which permits ‘lay’ members to 
exercise such extensive powers.” ™ 
In the federal, or commonwealth, 
jurisdiction the industrial “legislating” 
body is the Conciliation and Arbitra- 
tion Commission,*® the tribunal now 
assigned judicial duties being the 
Commonwealth Industrial Court which 


no room for legal concepts comprehended 


by the phrase ‘res adjudicata.’ The function 
of a court of law is to determine . . a 
defined issue arising upon the criminal 
record and who alone are bound by the 
judicial determination of the submitted issue. 
A claim for an award increasing or decreas- 
ing the basic wage possesses none of these 
features, and superficial resemblance 
which proceedings [here] may have 
to those used in civil actions is accidental 
and derives from the historical cir- 
(Continued on following page) 
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deals with matters arising out of ar- 
bitration, for example, interpretations, 
breaches of awards, orders for com- 
pliance, references from the commis- 
sion on points of law, and so forth." 
The commission and the Industrial 
Court were created by the 1956 amend- 
ments to the Commonwealth Concili- 
ation and Arbitration Act. According 
to a memorandum shown to me by 
Mr. Justice Kirby, president of the 
commission, “the main change effected 
by the 1956 amendments . . . was to 
separate the arbitral function of the 
Commonwealth industrial authority 
from the judicial function. The arbi- 
tral function creates a right or duty. 
The judicial function is to ascertain 
whether an alleged right or duty 
exists and, if so, to enforce it.” * 


On the 15-man arbitration com- 
mission the judges are outnumbered 
two to one by its lay members. The 
latter, lay commissioners, sit typically 
as one-man tribunals—each commis- 
sioner being, for the purpose of the 
case before him, the commission— 
and handle (as conciliators and, where 
necessary or thought expedient, as 
arbitrators) the mine-run of the cases 
arising in the commonwealth juris- 
diction. These lay commissioners, 
according to the president of the com- 
mission, handle a considerably larger 


number of disputes than do the curial 
members. In other respects the lat- 
ter may be said to dominate the work 
of the Commission. Their concern is 
chiefly with: (1) “major cases of na- 
tional interest, such as the basic wage, 
long service leave with pay, and stand- 
ard hours of work in industry, which 
are dealt with by full benches of 
judges ;” (2) all appeals to the com- 
mission (for example, from awards 
made by the commission constituted 
by single commissioners) must be 
dealt with by benches of at least three 
commissioners, of whom at least two 
must be judges; (3) the administra- 
tion of the far-flung activities of the 
commission is a responsibility, chiefly, 
of the judge-president. 

It bears repeating that all of the 
six Australasian tribunals (the two 
commissions and the four courts) 
have been from the beginning quasi- 
legislative bodies. Moreover, with 
the passage of time they seem to have 
come to act more and more like legis- 
latures. Certainly this is true of the 
New Zealand Court of Arbitration, 
of which Tuck writes from Down- 
Under: 

“In the course of its history the 
functions of the Court [which, the 
author says, “has always discharged 
both judicial and legislative function’”’| 





(Footnote 80 continued) 

cumstances that the conciliation and arbitra- 
tion processes were, for reasons of policy, 
originally entrusted to judges, a state of 
affairs which by legislative action has now 
ceased to be.”—Foster, J. (commissioner 
and presidential member, Commonwealth 
Conciliation and Arbitration Commission). 
“Reasons for Opinion,” Basic Wage In- 
quiry (June 5, 1959), mimeographed copy, 
at pp. 2, 3. 

* In the course of the debate on the Con- 
ciliation and Arbitration Bill, 1956, Mr. 
Harold Holt, Minister for Labour and Na- 
tional Service, pointed out that in the case 
of The Queen v. Kirby, cited at footnote 3, 
the High Court, voting four to three, “de- 
cided that the judges of the Arbitration 
Court could not validly exercise the judicial 
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power in addition to the power of arbitra- 
tion.” (Parliament Debates (Hansard) 22d 
Parliament, Ist Sess., 1956. House of Rep- 
resentatives, at p. 1991.) 

“ Typewritten memorandum (“Kirby Mem- 
orandum,” October 6, 1958). The memo- 
randum adds (p. 12) that “the Commission 
creates rights and duties [as does a legis- 
lature], whereas the Court interprets and 
enforces [them].” Clearly, there are 
semantic difficulties with the words “ju- 
dicial,” “arbitral” and “legislative.” In Aus- 
tralia the High Court appears by implication 
so to have defined the first two words 
as to make them mutually exclusive in 
meaning. In the United States the word 
“arbitral” clearly smacks of the judicial— 
and arbitrators are supposed to act judicially. 
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have undergone transformation. From 
an institution in whose administra- 
tion judicial activities predominated, 
it has become one whose task is 
mainly legislative. Even the nature 
of the legislative activity has changed. 
From... [what] was mainly arbitral 
has developed an activity more char- 
acteristic of a subordinate legislature.” * 

There is no doubt that, even as long 
ago as 1933, the Australian arbitral 
process was considered a legislative 
rather than a judicial process (even 
though it was administered by judges 

often in judicial robes). ** Certainly 
this was so, with respect to arbitra- 
tion in the commonwealth jurisdic- 
tion; it doubtless also was true of the 
four state arbitration jurisdictions. 
Robert G. Menzies, now Prime Min- 
ister of Australia, wrote in 1933 about 
the nature of the arbitral process: 

“The function pf a judge is to deter- 
mine existing rights by applying known 


or ascertainable legal standards to 


known or ascertainable facts; the 
function of one who arbitrates upon 
an industrial dispute is to determine, 
in the light of highly contentious 
social and economic factors, what the 
rights of the parties ought to be in the 
future. In other words his task |i. e., 
the task of the Judge on an Australian 
arbitration tribunal] is legislative and 
has practically nothing in common 
with the detached judicial task of the 
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judge.” 


Legislative Quality 


Despite the legislative quality which 
has come more and more to characterize 
the Australasian systems of industrial 
arbitration—a quality inescapably aris- 
ing from the fact that the tribunals, 
though judicial in form and personnel, 
actually determine (and evidently have 
always determined) rights and obliga- 
tions for the future—the fiction is 
maintained that the judicially deter- 





“Wm. R. Tuck, The Court of Arbitration 
of New Zealand: The Evolution of a Legis- 
lature (Melbourne University Press, 1941) 
(pamphlet reprinted from 17 Economic Re- 
cord 46 (1941)). 

“Indeed, as early as 1918, in Alexander’s 
case, in (Waterside Workers v. Alexander), 
25 C. L. R. 434, the High Court held that the 
arbitral power was ancillary to the legisla- 
tive function, but that the enforcement of 
awards was a judicial power (see R. J. 
Hawke, “The Commonwealth Arbitration 
Court—Legal Tribunal or Economic Leg- 
islature,” 3 University of Western Australia 
Annual Law Review 422 (1954-1956) ). 

As to the use of robes the Minister for 
Labour and National Service, Harold Holt, 
announced in the Parliament: “The Govern- 
ment has come to the conclusion . that 
in the sittings of the Commission [Com- 
monwealth Conciliation and Arbitration 
Commission] there should be far less of 
the atmosphere of a law court. We believe 
that the presidential members, while sitting 
with their lay colleagues should dis- 
pense with wigs and gowns.”—Speech on 
second reading of Conciliation and Arbi- 
tration Bill, 1956. Parliament Debates 
(Hansard) 22d Parliament, Ist Sess., 1956 
(1st Period) House of Representatives, May 
10, at p. 1996. 
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* Robert G. Menzies, “The Distribution 
of Industrial Powers,” at p. 62 in Studies 
in the Australian Constitution (Sydney, An- 
gus and Robertson, Ltd., 1933). But as 
noted, at least one judge of an Australian in- 
dustrial tribunal, Mr. Justice Brown, at one 
time president of the South Australian In- 
dustrial Court, considered that “a judge of 
an industrial court is forever looking 
both behind and before him.” “Interim 
Judgment on the Nature of Industrial 
Courts,” in The Clerks Case (1917) No. 16. 
1 So. Austral. Indust. Reports 284, at p. 294. 

Here again, the characterization by an 
Australian of the nature of the function of 
one “who arbitrates upon an industrial dis- 
pute” as being “to determine . . . what the 
rights of the parties ought to be in the fu- 
reflects the Australian “slant.” The 
American “slant” would be to say that the 
function of one “who arbitrates, etc.” is 
(in the words of the memorandum already 
quoted) “to ascertain whether an alleged 
right or duty exists (etc.).” The fan- 
tastic result is that in Australia a dispute 
can exist only in the form of a difference 
between the parties as to what their rights 
“ought to be in the future,” and, by impli- 
cation, there can be no disputes over what 


ture” 


their rights are now! 
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mined laws are binding only upon the 
parties. This nonlegislative feature 
of the Australasian system seems to 
be the result of two interrelated cir- 
cumstances: (1) the fact that the 
enabling statutes are cast in the form 
of dispute settling, arbitral arrange- 
ments and (2) the fact (perhaps a 
resultant of the disputes pattern) that 
the effectuation of the statutes has 
been put in the hands of tribunals 
constituted as courts and wholly or 
partially manned by judges. One of 
the six systems—that of the common- 
wealth—is constitutionally inhibited 
from adopting any form of industrial 
legislation other than a dispute settle- 
ment law.*® As a result, after 1910, the 
Arbitration Court was unable to extend 
an inter parte award into a common 


rule. However, the “Arbitration Court 


[now the arbitration commission] . . . 
evolved practical and successful means 
of extending the operation of its awards 
to all parties in an industry 
thus fulfilling the “legislative” impli- 
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cations of its awards. 

The other Australasian 
(resting as they have from the be- 
ginning upon authorizations made by 
legislatures having plenary powers) 
are characterized by tribunals vested 
with power to deal with industrial 
matters as well as industrial disputes. 
In all five of them, curiously, the 
enabling statutes have been cast in 
patterns centering (more or less) 
upon dispute settlement by concilia- 
tive and arbitral methods. But the 
power to deal with industrial matters 


systems 


(clearly within the legislative range 
of power, and usually conferred upon 
the tribunals) has saved the tri- 
bunals of the dominion and the four 
arbitration states of Australia from 
the cramping constitutional difficulties 
faced by the commonwealth arbitra- 
tion tribunal. Their awards, therefore, 
generally have tended (through com- 
mon rule rationalization,'or otherwise ) 
to extend throughout the relevant 
industries. The tendency seems to 
have varied, in the degree of its reach, 
from one jurisdiction to another, with 
the dominion awards apparently most 
closely approximating national legis- 
lation though that legislation is court 
made, and not directly enacted. 


United States System Compared 
Thus, while American awards—being 
judicial, but in a rights-determining 
sense and resting always upon dis- 
putes—are limited strictly to the parties, 
Australasian awards—being judicial 
(if at all) in the interests-determining, 
or legislative, sense—are given impact 
beyond the parties either (a) by am- 
biguously multiplying parties (this 
especially in the commonwealth juris- 
diction) or (b) by enactment of legis- 
lation in the five plenary jurisdictions 
(of a type not merely arbitral) cover- 
ing industrial matters at large, and 
ranging beyond labor disputes.** 


It is evident from what has been 
said that an important difference in 
the meaning of the arbitral process, 
here and Down-Under, is that while 
in America arbitral means judicial, in 





* Exceptions exist in the case of federal 
territory (for example, The Northern Ter- 
ritory) and foreign commerce. 

* Dunphy and Wright, work cited at foot- 
note 45, at p. 369. Originally the common- 
wealth arbitration court was empowered, in 
making an award, to declare it a “common 
rule” of the industry concerned. This power 
the High Court held invalid (as inconsistent 
with the meaning of “arbitration” in the 
constitution) in Whybrow, 11 C. L. R. 
311 (1910). 
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*As noted, only the States of Victoria 
and Tasmania lack industrial arbitration 
machinery. (Some Australian writers, as 
also noted, include these two jurisdictions 
in the Australian system of industrial arbi- 
tration.) In both states there are systems 
of compulsory fixation of wages by “wage 
boards,” which “proceed legislatively.” What 
they do not have, evidently, is dispute settle- 
ment machinery. 
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Australasia it means legislative. Thus, 
the Kirby memorandum, quoted above, 
pointed out that the main change 
made in the Australian commonwealth 
legislation in 1956 was to separate 
the arbitral from the judicial, giving 
the newly created Industrial Court 
the latter function, and the newly 
created commission the former func- 
tion. So the arbitration function, pre- 
sumably, is nonjudicial. It “creates a 
right or duty;” therefore it is legisla- 
tive. But in this country the arbitral 
process does not (in the mine-run of 
cases) create rights or duties. In the 
words of the Australian memorandum, 
the arbitral process here carries through 
“the judicial function to ascertain 
whether the alleged right or duty 
exists and, if so, to enforce it.”’ In 
the United States the arbitral process 
(predominantly) is judicial; in Aus- 
tralasia it is (still more predomi- 
nantly)** nonjudicial or legislative. 
And in the suggestion that the main 
change (in 1956) was to separate the 
arbitral from the judicial 
there seems to lurk a semantic am- 
biguity. In this country the arbitrator 
is thought of as a kind of private 
judge who, in the language of the 
contracts (private statutes) which he 
‘add to, subtract 


function 


interprets, must not 
from or in any way modify or alter” 
the contract terms. It is the duty of 
the Australasian nonjudicial judge- 
legislator-arbitrator to abstain from 


interpretation and, insofar as he deems 
it wise, to go all out in adding to, 
subtracting from and, in every way, 
modifying the pre-existing award (or 
public statute), thus creating new 
rights and duties. It is the duty of 
the American judicial, judge-arbitrator, 
to interpret and apply and to abstain 
from adding to, etc.*° 


Scope of Decrees 

So far as Australasia is concerned, 
while the process of arbitration may 
be judicial in the dictionaries it has 
become in fact more and more legis- 
lative in the antipodes. While the 
tribunals Down-Under may scarcely 
be said to enact laws,” they do decree 
them, at least for the immediate par- 
ties. Controversy may rage as to 
whether the decrees apply to prac- 
tically all of the people of Australia 
and New Zealand or only to the 
parties. By multiplication of parties, 
the tribunals may reach—and cover 
sizable proportions of the people. But 
the commonwealth commission takes 
a more restrained view of its role. 
Thus commission president Kirby, 
C. J., said in the Reasons for Judgment 
in the basic wage inquiry, 1959: “|The 
Commission] has not considered nor 
been in a position to consider the 
prescription of a basic wage of general 
application to the Australian com- 
munity.” *? And his Honour said in an 


earlier statement: “. the Commis- 





“The ancillary work of the boards of 
reference provided for by the Australian 
commonwealth legislation and the disputes 
committees in New Zealand are possibly 
exceptions. 

” However, it is widely understood in this 
country that it sometimes happens that our 
judicial arbitrators, in their zeal to interpret, 
actually may make significant modifications 
in the contract “interpreted.” This tend- 
ency is sometimes adversely criticized in 
the United States as “judge-made law,” a 
phrase which, however, seems to have refer- 
ence to our courts rather than to the lay 
judges who now and again take on cases 
of arbitration on “interests.” 
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"One Australian authority (Professor 


L. C. Webb, of the Australian National 
University at Canberra) questions whether 
even legislatures legislate! He suggests the 
theoretical proposition that they do so is 
open to some doubt “since all important 
legislation is drafted to the executive's in- 
Government in New Zealand 
(Wellington, Department of Internal Af- 
fairs, 1940) at p. 52. And Mr. Webb asks 
whether it is not true in Australia and New 
Zealand that judges, at least in “industrial 
matters,” do a good share of the legislating. 
” Mimeographed edition, at p. 15. 


structions.” 





sion is established for the settlement 
of industrial disputes oe et 
one informed Australian commentator 
writes: “The [Australian arbitration] 
award is something of a charter of 
rights for employees 

Gone is any requirement that it is 
only the parties to the proceedings 
that can be bound.” ™ 


Although there are striking differ- 
ences in the arbitration process up 
here and down there, most import- 
antly in respect to its compulsiveness, 
its legislative quality and its public 
character in Australasia (in contrast 
with its voluntariness or semicom- 
pulsiveness) and its dominant concern 
with meaning and application and its 
privacy in this country, there are 
significant similarities. The process 
here, though one to which submission 
is voluntary, is usually compulsory 
as to award, as it is Down-Under;; it 
often is legislative; and sometimes it 
is public. 


Two final, and very important, con- 
siderations, not to be overlooked in 
any effort to work out a balance sheet 
of Australasian and American char- 
acteristics of the arbitral process, are 


those of tempo and formality. The 
process is slow. Moreover, it is slow 


in each of the three rings of the three- 
ring arbitral circus we have been 
attending. It is slow in Australia, 
slow in New Zealand and slow in 
America, where it is slower now than 
it was a decade ago. In New Zealand, 
the “court is required to make its 
award within one month after the 
commencement of the hearing or 
within such extended time as in the 
special circumstances the Court thinks 
fit.” ** But it is not known what pro- 
portion of the cases require extended 
time, or how heavily such time bulks 
in the total. Moreover, no informa- 
tion is available as to the time consumed 
in earlier stages of the proceedings, 
especially in the operations of the 
conciliation councils. This writer has 
the impression that the operations of 
the Australian tribunals—especially, 
and not surprisingly, in view of its 
constitutional complexities, those of 
the commonwealth commission—are 
more time-consuming than those in 
New Zealand. This impression stems 
in part from his attendance at hear- 
ings in Sydney, Melbourne, Welling- 
ton and Greymunth (New Zealand). 
It seems to be confirmed by Morris 
Weisz who states that “an average 
of approximately eight months is the 
length of time from [start of] hearing 





“ Basic Wage Inquiry, 1957. Reasons for 
Judgment, at p. 33 (mimeographed edition). 
The question obtrudes whether Mr. Justice 
Kirby would say that it is established for 
the settlement of all kinds of disputes, or 
only for disputes over interests. More than 
40 years ago, in the High Court, Isaacs and 
Rich, J. J., said: “An industrial dispute is a 
claim by one of the disputants that existing 
relations should be altered, and by the other 
that the claim should not be conceded .. . 
but the duty of the arbitrator [who, their 
Honours say at the same point, “does not 
legislate’”’] is to determine whether the new 
rights ought to be conceded in whole or 
in part.”—Waterside Workers Federation vw. 
Alexander, cited at footnote 84, at p. 463. 
The Arbitration Commission itself deals 
only with disputes as Isaacs and Rich de- 
fined them in 1918, so that their definition 
even if it is controlling in 1960 would not 
hamper the commission, but the boards of 


534 


reference, operating under the same act as 
the commission, deal with controversies 
over rights, which do not appear to be in- 
cluded in the definition framed by their 
Honours. Perhaps this writer imagines a 
dilemma _ which not exist. In any 
event, a definition of an industrial dispute 
which excluded controversies over rights 
would stampede our National Academy of 
Arbitrators. 

“EI. Sykes (University of Queensland), 
“Industrial Conciliation Arbitration and 
Regulation,” 31 Australian Law Journal 547 
(1957), at p. 577. 

* Tyndall, work cited, at p. 23, “The award 
of the [New Zealand] Court must usually 
be made within cne month after the Court 
begins to hear the case.” Sells, “The De- 
velopment of State Wage Regulations in 
Australia and New Zealand,” 10 IJnterna- 
tional Labour Review 607 (1924), at p. 627. 


does 


ur 
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to decision in a normal [Australian] 
case” and that “in the basic 40-hour 
week case, the hearing before the 
Commonwealth tribunal opened in 
May, 1946, and closed in August, 
1947.” The latter case is said to have 
required 126 sitting days. The basic 
wage inquiry case of 1950 (also before 
the commonwealth arbitration tri- 
bunal) is reported to have involved 
127 sitting days. But the basic wage 
cases of 1958, 1959 and 1960 show 
marked compression in the elapsed 
times, having lasted for 23, 43 and 17 
days, respectively. Similar cases of 
major import in New Zealand were 
the “general order” cases of 1956 and 
1959, which involved five and 32 sit- 


ting days, respectively, and 43 and 
115 days, respectively, from start of 


hearing to decision.” All of these 
cases were matters of major concern 
in their respective jurisdictions. 
Moreover, it must be noted that some 
of them, at least, may have been so 
affected by special circumstances that 
the said to be 
comparable. 

The relatively large 
small cases before commonwealth tri- 
bunals constituted by single commis- 
sioners unquestionably were much 
more brief, many of them running no 
doubt to no more than a few days. 
The judge of the New Zealand Court 
writes that the dominion 
are nearly always made within one 


figures cannot be 


number of 


awards in 


month after the hearing and often 
within two weeks, Mr. Justice Tyn- 
dall adds: “The hearings of the ordi- 
nary industrial disputes are frequently 
completed in half a day and it is only 
in exceptional cases that they exceed 
two or three days.” Altogether the 
figures given may not be at all repre 
sentative of the tempo by and large. 
Moreover, the Australasian tribunals 
labor (no doubt even more than do 
private arbitrators) under the duty 
to hear any and all argument so long 
as it can, by almost any stretch, be 
said to be relevant. Professor Foen- 
ander’s comments on this aspect of 
arbitration proceedings may be noted: 
“The court was instructed by the Act 
to be expeditious in the making of its 
decisions, but union officials in the 
role of advocates appeared before it 
largely, and their lack of a legal train- 
ing proved a serious impediment to 
the conduct of a case with directness 
and conciseness. As an arbitrator the 
Court [predecessor of the Commis- 
sion] was probably not competent 
constitutionally to refuse to hear ar- 
gument, however prolonged, or reject 
evidence, however protracted, provided 

[they] were not irrelevant to 
the matter in dispute.” 
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In the United States, arbitration 
probably takes less time than it does 
Down-Under.* This is to be expected 
in view of the private, unofficial char- 
acter of our proceedings. The Amer- 





” Weisz, “Conciliation and Arbitration in 
Australia and New Zealand,” 2 /ndustrial and 
Labor Relations Review 106 (1948), at p. 110. 
The figures for number of sitting days in 
the commonwealth cases are from Foe- 
nander, Studies in Australian Labour Law 
and Relations (Melbourne University Press, 
1952), pp. 111, 137, and, for the past three 
years, from Mr. Justice Kirby, letter dated 
April 21, 1960. The figures for New Zealand 
are from a table supplied by Sir Arthur 
Tyndall, judge of the dominion court. 

* Foenander, work cited at footnote 96, at 
p. 53. Sitting in as a privileged observer at 
several sessions of the important Engineers 
Case in Melbourne and Sydney in 1958 this 
writer listened to presentations before the 
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arbitration commission by employer repre- 
sentatives, to which Professor Foenander’s 
comments would also apply. 

“Since the dominant dispute settlement 
processes, here and Down-Under, are the 
(privately) legislative process of collective 
bargaining in the United States and the 
(publicly) legislative process of arbitration 
in Australasia, perhaps the more appropri- 
ate time comparison is between the tempo 
of Australasian arbitrating and our collec- 
tive bargaining. In a recent case (National 
Labor Relations Board v. Insurance Agents 
International Union, AFL-CIO, February 23, 
1960) the United States Supreme Court 

(Continued on following page) 
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ican Arbitration Association has a 
rule which seems to be quite generally 
observed—that the arbitrators’ award 
must be filed not less than 30 days 
after the close of hearings, which 
generally run to no more than a few 
days. Although naturally there are 
wide variations from case to case, the 
tempo for AAA cases probably is not 
greatly different from the general run 
of cases referred through other agen- 
cies. In recent years the time required 
for hearings, and for the whole span 
from initial hearing to award, has ap- 
preciably increased. This no doubt is 
in part at least attributable to the 
greater frequency with which tran- 
scripts and briefs are resorted to. It 
probably also is due in part to some 
tendency to formalize proceedings in 
other ways. 
and in the 
arbitration 


soth in Australasia 
United States, however, 
proceedings are distinctly less formal 
than are ordinary court proceedings 
either there or here. American arbi- 
trators are not obligated to follow the 
rules of evidence which bind our 
courts. Hearsay is not barred. A sim- 
ilar situation prevails in Australasia, 
where enabling statutes spell it out 
in some detail. Thus, in Australia, 
the Commonwealth Conciliation and 
Arbitration Act, 1904-1956, provides 
that “the Commission is not bound to 
act in a formal manner and is not 
bound by any rules of evidence but 
may inform itself on any matter in 
such manner as it thinks just; and... 
shall act according to equity, good 
conscience and the substantial merits 
of the case, without regard to tech- 
nicalities and legal forms” (Section 
40(1)(b) and (c)). In New Zealand 
“the Court may accept, admit, and 
call for such evidence as in equity and 
good conscience it thinks fit, whether 
strictly legal evidence or not.” (In- 


dustrial Conciliation and Arbitration 
Act, 1954, Section 46(k).) The 
arbitration courts in the other Aus- 
tralasian jurisdictions appear to be 
governed by substantially similar 
rules. Resort to briefs and transcripts 
seems to be more common Down- 
Under than it is here. Hearings are 
usually public in Australasia, although 
some discretion is left to the tribunals 
-——at least in some of the jurisdictions. 
Here, as is to be expected in our sys- 
tem of private arbitration, hearings 
generally are private, but exceptions 
may be made in cases in which the 
parties and the arbitrator consent. 


Somewhat surprisingly, there ap- 
pears to be a tendency toward a more 
rigorous exclusion of attorneys-at-law 


as representatives of the parties in the 
(public) Australasian tribunals than 
in our (private) forums. In this coun- 
try, if a party wishes to appear by 
counsel, that generally settles the 
matter. It is this writer’s impression 
that attorneys appear more often than 
not in our proceedings, In the Aus- 
tralasian jurisdictions, the general 
practice seems to be to exclude bar- 
risters and solicitors except by con- 
sent of all of the parties. In the 
commonwealth, the statute provides 
(in Section 63, Conciliation and Ar- 
bitration Act, 1904-1959) that “a party 
or intervener shall not be repre- 
sented by counsel, solicitor or paid 
agent except... by leave of the 
Commission and with the consent of 
all parties,” or by leave of the commis- 
sion where “special circumstances .. . 
make it desirable One gets the 
impression of somewhat more pro- 
nounced opposition to the admission 
of legal counsel in New Zealand than 
in the five Australian jurisdictions. 
In all of the Australasian jurisdic- 
tions, what seems most common is 
representation of the parties by union 





(Footnote 98 continued) 
notes that “bargaining was carried on con- 
tinuously for six months before the terms 
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of the new contract were agreed upon.” 
Such periods are not uncommon, 
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officials or (especially on the employ- 
ers’ side) industrial advocates. Both 
of these types of representatives are 
laymen, The industrial advocate ap- 
pears to be a type of professional per- 
has evolved out of the 
necessities of the Australasian sys- 
tems of industrial arbitration. 


son which 


Differing fundamentally though it 
does between here and the antipodes, 
in all three the arbitral 
process is a vital and important one. 
In each land there is some criticism 
In each, 


countries 


of its arbitral way of life. 
however, it seems to be a rooted and 
generally accepted folkway, with Aus- 
tralasians firmly committed to their 
habit of public, compulsory, judge- 
manned arbitration and Americans no 
less firmly devoted to their habit of 
private, voluntary, lay-managed 
process. As to Australia, Professor 
Orwell Foenander of the University 
of Melbourne says in the introduction 
to his most recent book on that coun- 
try’s system: “There are few signs 
of any real significance that compul- 
sory conciliation and arbitration 

are losing their hold on the popular 
imagination in Australia, and that 
their inclusion as methods in the in- 
dustrial of that country in 
any material sense endangered.” * 

In New Zealand, where it began (al- 
though the idea of it may have first 
emerged in Australia), the compul- 
sory process appears to have become 
a firmly rooted folkway and seems to 


a 


is 


Ci des 


have satisfactorily met the needs of 
its workers, its employers and the 
New Zealand public. The strongest 
support, evidently, comes from 
which 


its 


workers a circumstance is 


” Industrial Conciliation and Arbitration in 
Australia (Sydney, Law Book Company of 
Australasia, Pty., Ltd., 1959), at p. 7. 

™ Quoted at p. 57, Settlement of Labor Dis- 
putes in New Zealand. 

mA E. C. Hare, Report on Industrial Re- 
lations in New Zealand (London, 1946) at 
pp. 223, 224. The judge of the New Zealand 
“{ Professor Hare’s state- 


Court comments: 


Arbitration in Australia 


not surprising since in that country 
it unlawful for any employer 
bound by an award to employ 
in any employment, subject to the 
award, any adult person who is not 
a member of the appropriate union. 
(Industrial Conciliation and Arbitra- 
tion Act, No. 72, 1954, Section 174(1).) 
Sir Arthur Tyndall, Judge of the 
Court of Arbitration, quotes a spokes- 
man for the New Zealand Federation 
“The Federation reaffirms 


is 


of Labor: 
its policy, expressed at every one of 
its annual conferences, of support of 
industrial conciliation and arbitration 
the settlement of industrial dis- 
putes ... Any departures [from this| 
can only result in disputes being set 
tled only in favor of the stronger 
10 


in 


disputant.” 

Professor Hare, Victoria University 
Wellington, how- 
“a legally imposed settle- 


College, suggests 
ever that 
ment is in reality no settlement but 
simply an armed truce imposed by 
superior force,” but that 
“the economic structure of New Zea- 
fitted for the 
wage-fixing 


concludes 
land is particularly 
operation of central 
authority.” ’ 


a 


In the United States our voluntary 
system of arbitrating grievance (or 
rights) disputes and our reluctance 
to encourage adjustment of contract 
(or interest) disputes except through 
collective bargaining are, apparently, 
firmly established in our mores, How- 
ever, there is a growing awareness 
here that in some cases (such as the 
1959 steel strike dispute case) our 
system can seriously jeopardize the 
public interest, which probably is, on 
the whole, better protected in Aus 


ment] should be read in conjunction with 
the fact that in the last eight years 80% of 
repre- 


the awards made by the Court 
sented full settlement by agreement of the 
Further, most of the provisions in 
are not legally imposed 
(Memorandum to the 
23, 1960.) 


parties. 
the other 20% 
by superior force.” 
writer, dated March 





tralasia than here.’°*? This awareness 
naturally prompts more and more 
serious thought in this country about 
such supplementary devices as com- 
pulsory arbitration, fact-finding and 
government seizure. Supplementation 
of collective bargaining by resort to 
one or more such expedients, already 
adopted (for public utilities) by sev- 
eral of our states, seems likely to 
spread. But it seems quite unlikely 
that it will be seriously considered 
in this country except for national 
emergencies and for industries, such 
as transportation, deemed to be af- 
fected with a public interest. 


In Australia and New Zealand, com- 
mitted though both countries are to 
their compulsory process, satisfaction 
with their authoritative systems is 
less than complete. There is evidence 
in informed circles Down-Under of a 
belief, even on the part of those who 
support the compulsory system, that 
there should be more adequate ante- 
cedent supplementation of that system 
by collective bargaining. In New 
Zealand, it appears that the arbitration 
statute does not require the parties 
to negotiate (though this writer is 
advised that they often do so) before 
bringing their dispute before a con- 
ciliation council. As to Australia, 
one recent commentator, a Sydney 
industrial lawyer, is reported by the 
press as saying: “Our main hope lies 
in continuing to improve our arbitra- 


tion systems. ... More and more 


problems will have to be settled by 
collective bargaining instead of by- 
passing responsibility to our over- 
loaded arbitration system.” *** And 
Foenander thinks that compulsory 
arbitration should be considered “as 
being in the nature of a half-way 
house on the road to an ultimate 
full freedom of collective bargaining. 
In the present circumstances 
of Australian development, however, 
he adds that, “some measure of regu- 
lation in industrial relations is imper- 
ative. ... There is no ground for 
believing that the community would 
uot be victimized if industrial issues 
were permitted to be contested . . 
and left to the mercy of alternating 
industrial pressures. When employ- 
ers and employees are able to see 
industrial problems from each other's 
point of view and display a sense of 
responsibility for the interests of the 
general public in making their agree- 
ments, it will be time to loosen and 
eventually remove, the restrictions... 
that are imposed on their dealings 
with each other.” *”° 
Thus while the Australians 
well be on their way to some relaxa- 
tion of their arbitral process to allow 
for wider scope for negotiation, as 
well as conciliation, we Americans 
seem to be setting the scenes for a 
narrowing of the scope of free nego- 
tiation at certain points, with an expan- 
sion of the arbitral process into the area 


[The End] 


may 


of compulsion. 





“A primary justification for [compul- 
sory arbitral] regulation is the opportunity 
that can be provided for the avoidance of 
employment contracts detrimental to the 
public interest a provision far more 
adequate and effective than is available in 
conditions of uncontrolled collective bar- 
gaining, where the danger of management- 
union agreements prejudicial to other 
sections of the community is only too evident 
and real.” Foenander, work cited at foot- 
note 96, at p. 164. 


Interview with Commissioner C. L. 
Hunter, Auckland, December 16, 1958. It 
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would seem that unregistered collective 
agreements are generally unenforceable in 
New Zealand. However, there appears to 
be at least one exception—no doubt atypi- 
cal: Beattie, Coster & Co., Ltd. v. Duncan, 
1922 New Zealand Law Reports 1220. 

™ J. H. Wootten before the Institute of 
Political Science, summer school at Can- 
berra. Sydney Morning Herald, January 26, 
1959. 

™ «<The Achievement and Significance of 
Industrial Regulation in Australia,” 75 Jn- 
ternational Labour Review 104 (February, 
1957), at p. 117. 
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Developments 








Administratorship— 
Unauthorized Strikes 


Was the imposition of an administra- 
torship on a local union by the inter- 
national union a valid exercise of the 
latter's powers? 


decision of the UAW’s 
Public Review Board upheld the in- 
ternational union’s establishment of 
an administratorship to supervise the 
operation of one of its locals. The 
background leading up to the decision 
was as follows: 


A recent 


After its chartering in 1957, a local 
representing the workers at the stamp- 
ing plant of one of the “Big Three” 
auto manufacturers engaged in 17 
strikes which were unauthorized by 
the international union. During the 
course of the last of these strikes, the 
UAW ’’s international executive board 
notified the local, by telegram, that a 
hearing would be held to determine 
whether the board ought “to inter- 
vene in the affairs of that local union 
to insure the continued existence of 
said local union and its operation in 
the best interests of its membership.” 


At the hearing, the board passed 
a motion which granted to the local 
time to end the strike and, also, to 
eliminate certain other unsatisfactory 
conditions within the local. In addi- 
tion, the motion delegated to the inter- 
national officers the power to impose 
an administratorship in the event that 
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the local was unable to do its own 
housecleaning. 

Subsequent to the hearing the un- 
authorized strike was terminated, but 
in the opinion of the international 
officers the situation still required 
the appointment of an administrator. 
After the administrator took control 
of the local, he discontinued certain 
fixed expenditures because of what 
he considered to be inadequate local 
income. One of the discontinued ex- 
penditures was the $135 weekly salary 
of the recording secretary. This ap- 
peal was brought to the UAW ’s Pub- 
lic Review Board by the recording 
secretary who contended that: 

(1) The hearing before the inter 
national executive board was for the 
purpose of effecting termination of 
the strike and no hearing was held 
on the question of administrator 
ship as required by Article 12, Section 
2 of the international constitution 
which provides: “The International 
Executive Board shall have power to 
revoke charters and to reorganize 
subordinate bodies (b) For 
violation of this Constitution or of the 
laws of this International Union, or in 
case of disputes within any subordi- 
nate body affecting the welfare of its 
membership or its existence, the In- 
ternational Executive Board may, by 
two-thirds (74) vote of the entire 
Executive Board, after a hearing 
take over supervision of the subordi- 


539 





nate body until its affairs have been 
properly adjusted. .. .” 


(2) Sufficient grounds did not exist 
to warrant an administratorship. 

(3) Article 12, Section 2 requires 
that administratorships be imposed 
only by the executive board, and the 
delegation of this power to the inter- 
national officers was, therefore, un- 
constitutional. 


In determining the merit of these 
charges, the Public Review Board 
stated, in part: 

“Appellant [the recording secretary | 
maintains the September 10 session 
of the IEB [the union’s international 
executive board] was devoted exclu- 
sively to the question of terminating 
the then current unauthorized walk- 
out and that the session was not a 
‘hearing’ within the meaning of Article 
12, Section 2(b). The September 9 
telegraphic notice of hearing clearly 
indicates that the very subject matter 
of the proceeding was to be the ques- 
tion of whether it was necessary to 
impose an administratorship under 
Article 12, Section 2. True, the 
discussion was neither in the form 
nor subject to the rules of evidence 
of formal hearings held by most courts 
of record in this country. This we do 
not consider to be undesirable. The 
nature of the problems present at an 
Article 12, Section 2(b) hearing before 
the IEB is such that the hearing 
represents an effort by the ‘family’ of 
the union directly, and in simple and 
frank terms, to straighten out its own 
internal affairs. Such activity does 
not lend itself to a rigid procedure 
any more so than does the activity 
in a modern ‘family’ domestic rela- 
tions court where informality is usually 
the rule and not the exception. 


“. . . The local had ample oppor- 
tunity to be heard concerning the 
matters evaluated by the IEB when 
it reached its decision that grounds 
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existed for invoking the provisions of 
Article 12, Section 2(b). We conclude 
the local was accorded an adequate 
hearing. Nevertheless, the manner 
in which the September 10 hearing 
was conducted leaves much to be de- 
sired from a procedural standpoint. 
We express our hope that the IEB 
will apply itself to working out a pro- 
cedure whereby specific charges are 
set out in any notice of hearing issued 

. and adequate opportunity to pre- 
pare a defense is granted. This will 
afford greater protection to the char- 
tered subordinate body in the vital 
area involving the imposition § of 
administratorships. It should 
reduce the indulgence in personalities 
and the discussion of irrelevant mat- 
ters, both of which occurred to excess 


also 


in the present case.”’ 

The board then held that the series 
of unauthorized strikes in itself con- 
stituted sufficient ground for the im- 
position of the administratorship. In 
addition, the board noted the fact that 


disputes existed within the local as to 


whether the strike should continue 
and whether grievances were being 
properly handled by local officials. 
“Tt cannot be denied,” said the board, 
“that such disputes affected the wel- 
fare of the local’s membership. 
There can be no doubt that ample 
constitutional grounds existed at the 
time of the September 10 hearing for 
placing the local under administra- 
torship.”’ 

The board continued: “We 
reach the issue in this case which is 
most difficult to resolve: Was there 
an unlawful delegation by the IEB to 
the International officers of the power 
to impose the administratorship upon 
the local? Various interpretations 
may be given to the motion... which 
was passed by the IEB at the conclu- 
sion of the September 10 hearing. 
... The record shows that the motion 
that was voted upon and adopted 


now 
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authorized the administratorship and 
charged the International officers only 
with the duty of determining when it 
should be imposed. The direction to 
the officers had the effect of permitting 
the local, if it within a 
reasonable time in correcting the ex- 
isting problems, to request a recon- 
sideration by the IEB of this drastic 
action before the officers set the date 
for the administration to begin. 


succeeded 


“We do not view this action as an 
improper delegation by the IEB of 
the duty with which it was charged 
by the Constitution under Article 12, 
Section 2(b).” 

The pointing 


board concluded by 


out that, under the 1957 constitution 
in force when the hearing was held, a 
special session of all of the 23 mem- 


bers of the IEB would have been 
necessary had it not delegated to the 
international officers the responsibility 
of determining just when to appoint 
an administrator. This problem could 
no longer arise, the board stated, since 
the 1959 constitution authorizes the 
international’s president to call special 
meetings in an emergency pertaining 
to administratorships in which a special 
quorum of eight members may take 
the temporary action to 


rectify the situation. 


necessary 


Holidays—Eligibility for Pay 

Was an employee rightfully deprived 
of holiday pay where his failure to com- 
ply with the requirement of attendance 
on the day before the holiday was 
due to a layoff imposed upon him for 
disciplinary reasons? 

\fter an employee was guilty of 
certain misconduct on May 24, 1959, 
he was notified by his supervisor that 
he was to receive a two-day discipli- 
nary layoff, effective May 26 and May 
27. Because of this layoff he was not 
at work on the last scheduled work- 
ing day preceding the Memorial Day 


holiday. The bargaining agreement 
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provided for the payment of holiday 
pay to those employees “who have 
worked the last scheduled work day 
scheduled work 

It was further 


before and the first 
day after a holiday.” 
provided: “The requirements for work 
the day before and the work day after 
shall be waived if off sick, off because 
of injury or if the employee receives 
permission from the employer to be 
absent on those days.” 


His union brought a grievance on 
behalf of the employee and, at the 
hearing before Arvid Anderson, con 
tended that it was inequitable to pre- 
vent an employee’s working on a par 
ticular day while asserting, at the 
same time, that he must work on that 
day in order to be eligible for holiday 
pay. In support of this argument, the 
union that the f 


the attendance requirement 


asserted purpose of 
was to 
prevent employees from stretching a 
holiday and that since the grievant's 
absence was not caused by his at 
tempting to stretch the Memorial Day 
weekend, he should not have lost his 
right to holiday pay. 

It was the company’s contention 
that the responsibility for his absence 
lay with the grievant himself, since 
it had been his misconduct which had 
led to the company’s giving him a 
disciplinary layoff. In addition, the 
company argued that since the con- 
tract specifically enumerated excep- 
tions to the attendance requirement, 
the union could not properly expand 
the list of reasons to include a disci 
plinary layoff. 

In holding that the employee should 
not lose his right to holiday pay, Mr. 
Anderson said, in part: 

“The policy of requiring employes 
to work the last scheduled work day 
prior to and after the holiday in order 
to be eligible for holiday pay has been 
inserted in the collective bargaining 
agreements in order to discourage 
voluntary absenteeism on the part of 
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employes. In the case of a lay- 
off imposed for disciplinary reasons 
the employe’s absenteeism cannot be 
considered as being at his own voli- 
tion. The question arises whether 
this type of involuntary absenteeism 
should be included as an exception to 
the eligibility requirement for holiday 
pay. In this case the testimony 
indicated that the Employer knew at 
the time that he imposed the disci- 
pline that the effect of the layoff 
would be to make the employe ineli- 
gible for holiday pay. The Manager 
did not, however, communicate such 
fact to the employe or the Union at 
the time of imposing the discipline. 
We, therefore, have the question of 
whether the Employer can add to the 
disciplinary penalty which he has as- 
sessed, the loss of holiday pay, thus 
stretching the disciplinary penalty 
from a two day layoff to a two day 
layoff plus the loss of holiday pay.” 
After noting that there was appar- 
ently no dispute as to the reason for, 
or the propriety of, the disciplinary 

layoff, Mr. Anderson continued : 
“The facts of the employe’s mis- 
conduct are not known to the arbitra- 
tor and this question is not before the 
arbitrator. He therefore must assume 
that the two day disciplinary layoff 
Was a proper measure of the 
pline for the offense of the employe. 
Having assumed that the two day 
layoff was a proper disciplinary pen- 
alty, he therefore concludes that the 
Employer cannot deliberately expand 
the penalty by denying the employe 
holiday pay. The Employer has con- 
trol over the degree of discipline and 
the time of its imposition. In this 
case the Employer acted promptly 
and apparently with good cause to 
impose discipline. Having done so, 
he had the obligation of specifying 
the total disciplinary penalty rather 
than indirectly stretching the penalty. 
In reaching this conclusion the 


disci- 
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arbitrator again wishes to make ex- 
plicitly clear that he in no way passes 
judgment upon the degree of disci- 
pline assessed against the employe in 
this case; but only concludes that 
once such discipline has been fixed, 
it cannot be indirectly expanded to 
deprive the employe of holiday pay.” 


Foreman—tTrue Status 


Was an employee who, in addition to 
handling supervisory duties, spent over 
half of his working hours performing 
production work properly classified as 

a supervisor Or as a production. em- 

ployee? 

At the time of a consent election 
conducted by the NLRB, a company 
and a union agreed that a particular 
employee was a supervisor and was 
therefore excluded from the collective 
bargaining unit as a matter of law. 
The present dispute arose when the 
union subsequently sought to compel 
this employee’s membership on the 
ground that a substantial portion of 
his time was spent in production and 
maintenance work. 


Although the contract did not ex- 
pressly restrict the right of super- 
visors to perform production or main 
tenance work, the union contended 
that since it had the contract right 
(under Articles I and II) to represent 
all production and maintenance em- 
ployees, it could require union mem- 
bership of any employee—including 
the employee in question—who was 
engaged in production or maintenance, 
regardless of that employee’s per 
formance of supervisory duties. 

Although it conceded that the em- 
ployee spent as much as 60 to 70 per 
cent of his time in production work, 
the company noted that since 1930 it 
had operated a small night shift super- 
vised by a working foreman and that 
this practice was known to the union 
before negotiation of the contract. 
The company contended that it would 
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be uneconomical and impractical for 
the night foreman to be restricted 
solely to supervisory functions. It 
argued further that if he were com- 
pelled to join the union, he could no 
longer maintain his supervisory status, 
as a matter of law, and the night shift 
would then be left without managerial 
direction and control. 

Arbitrator Burton B. Turkus agreed 
with the company that the employee 
was in dispute was 


whose status 


properly classified as a supervisor and 


was therefore not required to join the 
union. In support of this finding, 
Mr. Turkus cited (1) the union’s 
agreement at the time of the consent 
election that the employee was a super- 
visor; (2) the fact that there had been 
no appreciable change in his job con- 
tent since the election; (3) the fact 
that no production and maintenance 
employees had been displaced by the 
foreman’s performance of this type of 
work; (4) the absence of contractual 
restrictions on performance of pro- 
duction and maintenance work by 
supervisors; and (5) the general line 
of NLRB decisions holding that super- 
visory status is not lost by an em- 
ployee’s doing production work. 


Mr. Turkus said: 

“It is a well settled principle of 
labor relations that an employer re- 
tains after the execution of a collec- 
tive bargaining agreement all of the 
rights to manage and control its busi- 
ness which it had prior to that agree- 
ment, whatever rights it has 
divested itself of or relinquished in 


less 


the agreement. 

“Prior to the contract with the 
Union, the Company had the absolute 
and untrammelled right to conduct its 
business as it wished. Upon signing 
the contract with the Union, it placed 
many contractual restrictions upon its 
conduct. None, however, relate to 
the activity of the supervisors vis-a- 
vis production and maintenance work. 
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Many contracts today make such a 
provision specifically defining the area 
and scope of the work that a super- 
visor may perform within the collec- 
tive bargaining unit. Such a provision 
would not be at all unusual. In the 
absence of such provision, there is 
no restriction upon the Company’s 
continuance of its operations as be- 
fore. Were the supervisors to expand 
or amplify the amount of production 
work done by them, then it might well be 
that the implicit restrictions of Arti- 
cle I and II as urged by the Union 
would come into play. Such, how- 
ever, is not the case here.” 

Mr. Turkus concluded by holding 
that there had been no violation of 
the bargaining agreement, that the 
employee involved here was not pro- 
hibited from doing production and 
maintenance work, and that he was 
not required to join the union. 


Arbitration Procedure— 
Circumstantial Evidence 
In view of an employee's inability to 
explain work spoilage, was circumstan- 
tial evidence that it was caused by his 
poor workmanship sufficient to justify 
his receiving a disciplinary layoff? 
The basic question in a recent dis- 
pute heard by Arbitrator Jules J. Jus- 
tin was whether the circumstances 
warranted a finding that a particular 
employee was responsible for the pro- 
duction of defective work. According 
to Mr. Justin, the circumstantial evi- 
dence presented was sufficient to sup- 
port such a finding since it satisfied 
“the 2 standards that the Arbitrator 
herein follows in evaluating circum- 
stantial evidence to support a reason- 
able conclusion, in the absence of 
other direct proof, namely: 1. That 
all the material facts and circum- 
stances compel a finding of one rea- 
sonable conclusion to be drawn from 
them; and 2. That those same mate- 
circumstances exclude 
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rial facts and 





a finding of any other reasonable con- 
clusion to be drawn from them.” 

Specifically, the fact situation which 
Mr. Justin examined in the light of 
the above principles involved defec- 
tive work turned out by a “grinder” 
employed by a tool manufacturing 
company. This job classification—in 
which the grieving employee had 
worked for about eight years—con- 
sisted of work requiring a high degree 
of skill, paid on an hourly basis, and 
simpler tasks, paid on an incentive 
basis. The work in question was of 
the latter type and required the grinding 
of 68 pieces according to blueprint 
specifications. 

Testimony established that the cor- 
rect procedure for doing the work is 
as follows: Several pieces are ground 
and then checked by an inspector for 
“squareness.” After the pieces pass 
inspection, they are placed in an “eight- 
piece fixture” which “locks in” the 
pieces so that the squareness attained 
in the inspected work is transmitted 
to succeeding pieces. Since the square- 
ness is thus maintained, the grinder 
normally has only to check to see that 
the over-all length of each piece re- 
mains the same as the pieces which 
have been inspected. Although the 
grinders ordinarily use an eight-piece 
fixture on the incentive rate jobs, since 
this enables them to complete the job 
in the least amount of time, the griev- 
ant testified that he used a four-piece 
fixture which he found near the pieces 
to be ground when he came to work 
that evening. 

After he had set up the job and 
ground the initial pieces with the 
four-piece fixture, the grievant had two 
of the pieces checked by an inspector. 
They were found to be in squareness, 
and the grievant then continued grind- 
ing the remaining pieces. Later in- 
spection revealed that 41 of the 68 
pieces were “out of squareness.”’ Al- 
though the grievant denied responsi- 
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bility for the defective work, he was 
unable to explain why—after the first 


pieces had been checked—a major 


portion of the work should be defective. 


Less than a year before, the griev- 
ant had received a written warning 
(which he did not protest) regarding 
a similar incident in which 149 out of 
250 pieces which he had ground were 
not acceptable. In accordance with 
the bargaining-agreement provision 
relating to discipline, the grievant was 
given a three-day layoff for this sec- 
ond offense. 

The grievant, through his union, 
claimed at the arbitration hearing that 
the established work procedure did 
not require his checking for square- 
ness, but only for length, and that the 
defective pieces did not result from 
any fault on his part. 

It was the company’s contention 
that only poor workmanship could 
account for 41 of the 68 pieces being 
out of squareness, since no similar 
examples of faulty work had been ex- 
perienced with other employees and 
since the four-piece fixture which was 
alleged to be defective by the grievant 
had since been used with satisfactory 
results by other grinders. The com- 
pany argued further that only two 
explanations were possible for such a 
large number of pieces being spoiled 
on a relatively simple job: either the 
grievant allowed dirt to accumulate 
while the pieces were being ground, 
or he “forced production” on the job 
by using a four-piece fixture in order 
to “make out” better on the incentive- 
pay basis. 

In holding that the grievant’s lay- 
off was for just cause, Mr. Justin said: 

“The evidence offered by the Parties 
in this case supports the Company’s 
claims and the propriety of the disci- 
plinary action taken. The proof estab- 
lishes and the Arbitrator finds that 
the spoilage of 41 out of 68 pieces re- 


June, 1960 ® Labor Law Journal 





sulted from the grievant's ‘poor work- 
manship’ in ‘forcing production’ with 
the 4-piece block fixture, which he 
claims he used; and did not result 
from any cause related to the fixture, 
equipment or operating procedure 
then in effect.” 


After discussing the circumstances 


surrounding production of the defec- 
tive work, Mr. Justin stated the two 
above-quoted. criteria which he fol- 


lows in evaluating circumstantial evi- 
dence. In his opinion, “the material 
facts and circumstances compel the 
as the only reasonable ex 
planation—that the spoilage on the 
job in question resulted from the 
grievant’s improper work performance 


finding 


in ‘forcing production, when he used 
the 4-piece fixture; and those same 
facts and circumstances exclude any 
other finding that could reasonably 
explain the spoilage as being attrib- 
uted to causes outside of the griev 
ant’s own work performance.” 


Overtime— 
Distribution Among Employees 


Did a company violate its bargaining 
agreement by refusing to apportion 
overtime work available in one of a 
department's three sections among em- 
ployees of all three sections? 

In the bargaining agreement be- 
tween an airplane manufacturer and 
the union representing its employees, 
the company agreed to “make every 
effort to distribute overtime as equally 
as possible in light of the work to be 
performed.” In three awards handed 
down early last month, Joseph M. 
Klamon dealt with the problem of 
determining if this phrase required 
the company’s distribution of over- 
time assignments among all of the 
employees in a particular job classi- 
fication. Each of the grievances in- 
volved employees of a company 
department divided into three sec- 


tions, only one of which required 
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overtime work. The company’s posi- 
tion was that the overtime necessary 
in a particular section should be as- 
signed to the employees of that sec- 
tion only, while the union sought 
equal apportionment of the extra 
hours among all departmental em- 
ployees. 

The union contended that the as 
signment of overtime to the qualified 
employees within each section rather 
than to the qualified employees of the 
entire department was an arbitrary 
procedure which violated the contract 
provision for equal distribution. In 
addition, the attention 
both to the company’s agreement 
made in settlement of prior grievances 

to spread through the 
whole department and to its subse- 
quent discontinuance of the practice 
The 


had 


union called 


overtime 


on the ground of inefficiency. 
union noted that the 
supported this claimed inefficiency by 


company 


citing only one incident, and that that 
incident did not involve an employee 
had been transferred from an- 
section to work overtime, but 


who 
other 
rather one whose regular assignment 
the where overtime 


Was necessary. 


was in section 

In response, the company claimed 
that overtime had been assigned in 
accordance with the provisions of the 
“Contract Supplement on the Distri- 
bution of Overtime,” citing specifically 
Sections 3 and 6 of that instrument: 
“Section 3. Generally, it is necessary 
for an employee to continue a par- 
ticular job on an overtime basis rather 
than putting another employee on the 
work,” and “Section 6. In some de- 
partments or sections there is no over- 
time necessary because of the work 
load.” 


The company argued that the for- 
mer attempt to allocate overtime 
throughout the department had meas- 
urably reduced efficiency because it 
had resulted in the presence of a large 
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number of employees who were un- 
familiar with the work required in a 
particular overtime period. Accord- 
ing to the company, no more than 
one third of the total number of em- 
ployees working at a given time could 
be persons borrowed from other sec- 
tions if previous levels of efficiency 
were to be maintained. Since it en- 
deavored to employ this maximum 
number of employees from other sec- 
tions, the company contended that— 
contrary to having violated the con- 
tract—it had demonstrated “a sincere 
effort to spread the overtime to the 
utmost extent possible without handi- 
capping operations.” 

In upholding the company’s posi- 
tion, Mr. Klamon said : 

“In this case, as in several recent 
grievances, we have a situation in 
which the Company is charged with 
violating the Contract Supplement 
relative to the Distribution of Over- 
time. As heretofore indicated in a 


previous grievance, the Company in- 


dicated it would make every rea- 
sonable effort to allocate overtime in 
such fashion as to effect what may 
well be a more equitable distribution. 
After several months trial . . . there 
seemed to be evident inefficiency, 
people were not familiar with the 
work. The Company indicates 

that it is doing its utmost in a sincere 
effort to distribute overtime pursuant 
to the terms of the Contract. Absent 
a specific formula, the Company has 
every right to consider an efficiency 
factor, a safety factor, and other per- 
tinent circumstances or factors... . 
We must find and hold that there has 
not been any contract violation on 
the part of management. For the 
reasons set forth in the position of 
management, and in the evidence in 
the record, as presented at the hear- 
ing, we have no choice but to deny 
the grievance and sustain the Com- 
pany position. This entire difficult 
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and troublesome problem will merit 
detailed attention in the next contract 
negotiations. The evidence offered 
does not sustain the grievance.” 


Overtime—Obligation to Work 


Did the terms of a bargaining agree- 
ment give employees the choice be- 
tween working and not working both 
scheduled and unscheduled overtime? 
Generally, a dispute concerning 
overtime, as in the preceding award, 
involves a union’s attempt to secure 
more hours of work at premium pay 
for its members. A recent dispute 
between a paper cup manufacturer 
and the union representing its em- 
ployees was unusual in that the union 
contended that the following provi- 
sions regarding overtime gave em- 
ployees the right to refuse to work 
overtime, while the company urged 
an interpretation under which they 
were required to work it: 
HOURS OF WORK 
—OVERTIME—HOLIDAYS 
“Section 4.01. The standard work 
day shall not exceed eight (8) hours 
in any one day and the standard work 
week shall not exceed forty (40) hours 
in any one week, except upon the pay- 
ment of premium pay as hereinafter 


“Article IV 


provided. 


“Section 4.03. Employees will 
be expected to work scheduled over- 
time hours and on weekends will not 
be scheduled for less than four (4) 
hours per day except for emergency 
call-in. 


“Section 4.14. (a) On each occa- 
sion the employee preforming the job 
during the normal work week (Mon- 
day through Friday) will be expected 
to work daily or weekend overtime. 
(b) However, if more than one em- 
ployee has been performing the job 
during the normal work week, the 
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overtime opportunity will be given 
to the employee whose job is sched- 
uled on the overtime basis. In the 
event he refuses, the contact will be 
made according to classification, de- 
partment and shift, starting at the 
top of the seniority list and working 
down to as far as necessary to secure 
the help required. Then the next 
contact for overtime will start with 
the man next below the man 
asked to work overtime. (c) 
Overtime schedules will be posted no 
later than the Wednesday preceding 
the overtime weekend.” 


last 


After the company and the union 
had repeatedly failed to agree on the 
effect of the above sections, the mat- 
ter was submitted, as provided in the 
contract, to arbitration before the 
American Arbitration Association. 
From a list of arbitrators supplied by 
the association, the parties selected 
G. Allan Dash, Jr., to hear and resolve 
their dispute. 

At the hearing, the company con- 
tended that under Section 4.03 it had 
the right “to expect” its employees 
“to work scheduled overtime” just as 
it expected them to work scheduled 
straight-time hours. In addition, it 
argued that Section 4.14 obligated em- 
ployees refusing to work sporadic or 
unscheduled overtime assignments to 
give a satisfactory reason for such 
refusal. It was the company’s opin- 
ion that, unless they were required 
to work overtime or to furnish a rea- 
sonable explanation for failing to do 
so, the employees in a particular de- 
partment, or throughout the entire 
plant, could collectively refuse to 
work daily or weekiy overtime and 
that such a concerted refusal to work 
overtime would constitute a violation 
of the no-strike clause of their bar- 
gaining agreement. 

In refutation of the company’s con- 
tentions, the union pointed out that 
under established past practice em- 
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ployees had been permitted to refuse 
without explanation both scheduled 
and unscheduled overtime. The union 
also cited Section 4.14(b), which ex- 
pressly provided for the procedure to 
be followed if an employee who was 
entitled to work overtime refused to 
do so. 

Although Mr. Dash was of the 
opinion that the parties did not intend 
to give employees the unlimited right 
to choose whether or not to work 
scheduled and unscheduled overtime, 
he was equally convinced that there 
was no intent to make either type of 
overtime compulsory. 

After holding that the interpreta- 
tion of Sections 4.03 and 4.14 which 
gave maximum effect to both was 
that 4.03 referred only to scheduled, 
and 4.14 to unscheduled, overtime, 
Mr. Dash continued: 


“As indicated above, the Arbitrator 
cannot interpret the use of the term 
‘expected to’ as being equivalent to 
permitting the employees complete 
freedom in choosing to work or to 
refuse the overtime, or as compelling 
or requiring them to work the over- 
time. The use of the term ‘expected 
to’ shows that the parties intended 
their meaning to fall somewhere be- 
tween option and compulsion. 


“In a highly competitive industry 
such as the manufacture of paper 
cups and paper products, seasonality 
of sales ofter requires periods of peak 
production when the Company neces- 
sarily must operate its productive ca- 
pacity at its maximum extent to meet 
the demand for its products. Over- 
time schedules are customarily the 
most efficient manner to attain peak 
productive capacity. To suggest that 
the Company agreed to the use of the 
words ‘expected to’ with any concept 
that it then had to ‘hope or pray’ that 
it could get enough of its employees 
to work overtime so as to operate at 
peak capacity when demand occasion- 
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ally required it to do so, is both un- 
realistic and in disregard of the parties’ 
expressed intent that the Agree- 
ment is designed, in part, ‘to insure 
... efficient, economical and profitable 
production.’ 

“ . . While the Company cannot 
‘require’ each individual employee to 
work the scheduled overtime it can 
‘expect’ him to do so and may look 
to him to present a satisfactory rea- 
son to explain why he individually 
cannot work the scheduled overtime 
for a particular day, days, week or 
weeks.” 

As to what would constitute a “sat- 
isfactory reason,” Mr. Dash remarked 
that the “reasons will obviously vary 
between cases but do not 
include mere individual refusals on 
the grounds that an employee does 
not want to work any overtime, and 
certainly does not include any mass 
refusals to perform such work.” 


In conclusion, Mr. Dash construed 
Section 4.14 to mean that where un- 
scheduled overtime is made available 
to all of the employees of a particular 
job classification, department and 
shift, the company has a “right to ‘ex- 
pect’ all such employees to work such 
overtime. But in view of the unsched- 
uled nature of such overtime, the rea- 
sons management must accept as 
‘excuses’ for employees not working 
such overtime are necessarily ex- 
tremely extensive. They do _ not, 
however, extend to the point of en- 
compassing a mass refusal to perform 
the unscheduled overtime work.” In 
the situation where unscheduled over- 
time is assigned to only a part of the 
employees in a given classification, 
department and shift, Mr. Dash felt 
that the employees should have the 
individual right to refuse such over- 
time, but that 
be prohibited. 


mass refusals should 
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generalized sufficiently to cope ade- 
quately with concrete cases before the 
courts. Nor should the courts side- 
step the difficult problem, either by 
too literal an interpretation of the 
Norris-LaGuardia Act or by simply 
finding no labor dispute to exist when- 
ever they want to issue an injunction to 
implement a regulatory statute. The 
former approach is too rigid and al- 
lows no room for growth in federal 
labor policy; it denies the existence 
of legal rights and duties and makes 
of them a nullity by refusing to give 
them effect. The latter approach is 
too glib and tends to subvert the real 
problem, It also is an easy excuse 
for reintroducing the common law ob- 
jectives test. 

Instead, courts should recognize that 
even when a labor dispute exists, there 
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may be cause for issuance of an in- 
junction if the existence of such a 
dispute would tend to defeat a fed- 
eral labor policy as expressed by Con- 
gress. The courts should be quite 
certain that they have properly as- 
sessed the statutory purpose of the 
conflicting statute, that that purpose 
would be defeated by the continuance 
of the collective activity, and that 
there is no other reasonable means 
of averting the defeat but an injunc- 
tion. Such an approach would resolve 
most cases in favor of the Norris- 
LaGuardia Act, but would leave room 
for granting injunctions when an in- 
tolerable condition must be corrected. 
At the same time, it would forestall 
reintroduction of the common law ob- 
jectives test, which proved to be such 
an undesirable way of dealing with 


labor disputes. [The End] 
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Meetings of Labor Men 


Cornell Management Seminar. 
On August 1-5 the New York State 
School of Industrial and Labor Re- 
lations at Cornell University will hold 
the last in a management 
seminars and workshops. Interview- 


series of 


ing principles and techniques is the 
subject to be discussed. This final 
seminar will also be held on the Cor- 
nell campus at Ithaca, New York. For 
more information write to Harlan B. 
Perrins, Coordinator of Special Pro- 
grams, New York State School of In 
dustrial and Labor Relations, Cornell 
University, Ithaca, New York. 

International Association of Ma- 
chinists Convention.—The Twenty- 
fifth Convention of the Grand Lodge, 
International Association of Machin- 
ists, is called for September 6 in St. 
Louis, Missouri. 


AFL-CIO nationals and interna- 
tionals—Several member unions of 
the AFL-CIO are holding conventions 
this summer. Here are a few: Amal- 
gamated Meat Cutters and Butcher 
Workmen of North America, June 27- 
July 1, Atlantic City, New Jersey; 
American Newspaper Guild, June 27- 
July 1, Chicago; International Brother- 
hood of Operative Potters, June 27-July 
1, Seattle, Washington; International 
Brotherhood of Bookbinders, July 18- 
22, Chicago; United Glass and Ceramic 
Workers of North America, July 25, 
New York City. 
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Congress Acts to Overturn 
Supreme Court Decision 
Senator Dirksen of Illinois introduces bill 
to amend the Norris-LaGuardia Act, 
the NLRA and the Railway Labor Act. 
Following the decision of the United 
States Supreme Court in favor of the 
Order of Railroad Telegraphers, Sen- 
ator Dirksen 3548 to 
amend the Norris-LaGuardia Act, the 
National Labor Relations Act and the 
Railway Labor Act in such a way 
that the creation or discontinuance 
of positions would not be interpreted 


introduced S. 


as bargainable terms or conditions of 
the employment. 


Here’s the background: 


One hundred years ago when the 
Chicago and Northwestern Railway 
Company began operations, it estab- 
about seven 


traffic, 


railroad stations 


apart. 


lished 
to ten miles Railroad 
however, has changed and decreased 
so that work now performed at many 
of these stations by “agents” is less 
than one hour during a normal eight- 
hour day. Because maintaining so 
many stations where employees would 
have so little work was wasteful, the 
railroad filed petitions with the public 
utilities commissions in four states 
asking permission to abolish certain 
of the stations and consolidate several 
of the others. 


Shortly after the railroad filed with 
the state commissions, the union noti- 
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fied the railroad that it wanted to 
negotiate an amendment to its con- 
tract, as follows: “No position in ex- 
istence on December 3, 1957, will be 
abolished or discontinued except by 
agreement between the commission 
and the organization.” 


The railroad answered that there 
was no labor dispute under the Rail- 
way Labor Act and that the union’s 
request did not raise a bargainable 
issue. The railroads pointed out that 
the unions should seek relief, if they 
thought they were entitled to it, by 
appearing before the state commis- 
sions which had the power to deter- 
mine whether the stations should be 
discontinued ; and, after the hearings, 
four states approved the railroad’s 
consolidation plan. Then the union 


threatened to strike, and the railroad 
went into the district court where it 
sought an injunction against the call- 
ing of the strike. The district court 
sided with the union by granting a 
temporary injunction and an immedi- 


ate appeal was had to the appellate 
court, which granted a permanent 
injunction. The main question in the 
case, which went up to the Supreme 
Court, was whether or not the Norris- 
LaGuardia Act barred the issuance of 
an injunction in these circumstances. 
The Court decided that it did. The 
majority put their ruling in legalese: 

“The judgment of the court of ap- 
peals is reversed and that of the 
district court is affirmed insofar as 
it held that the court was without 
jurisdiction under the Norris-LaGuardia 
Act to enter the injunction. It is so 
ordered.” 

Mr. Justice Clark, in his dissenting 
opinion, stepped out of character and 
phrased his thoughts in less legalistic 
language: 

“Today the Court tells the railroad 
that it must bargain with the union 
or suffer a strike. The latter would 
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be the death knell of the railroad. 
Hence, for all practical purposes, the 
Court is telling the railroad that it 
must secure the union’s approval be- 
fore severing the hundreds of surplus 
employees now carried on its payroll. 
Everyone knows what the answer of 
the union will be. It is like the suitor 
who, when seeking the hand of a 
young lady, was told by her to “go 
to father.” But, as the parody goes, 
“She knew that he knew that her 
father was dead; she knew that he 
knew what a life he had led; and she 
knew that he knew what she meant 
when she said ‘go to father.’ ” 

And that’s what’s behind the Dirksen 
bill! 


Taft-Hartley Amendment 

A bill that would reverse a nine-year-old 

Supreme Court decision which defined 

common site construction picketing as 

“illegal secondary boycotting’’ is now 

in the Congressional works. 

The Supreme Court decision in 
NLRB v. Denver Building Trades 
Council, 19 LaBor Cases {§ 66,347, has 
been a source of controversy since it 
was handed down in 1951. The deci- 
sion affirmed the NLRB ruling that a 
union may not picket a common site 
for the purpose of forcing a building 
contractor to cease doing business 
with nonunion subcontractors. The 
Court, in fact, went a step further 
in labeling such action an “illegal 
secondary boycott,” even though the 
union may have other objects in the 
picketing. Many attempts have been 
made to amend the Taft-Hartley Act 
(Section 8(b)(4)(B)) so as to reverse 
the Denver decision. However, the 
1959 amendments were passed into 
law without any reference to common 
site construction picketing. 

At present, there are bills in both 
houses that would overturn the 1951 


Denver decision. The Senate version 
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(S. 2643) is sponsored by Presidential- 
hopeful Kennedy, who recently prom- 
ised that he would push this bill 
through during the current session of 
Congress. Both the Kennedy biil and 
its House counterpart (H. R. 9070) 
are aimed at making legal “. any 
strike or refusal to perform services 
at the site of the construction, altera- 
tion, painting, or repair of a building, 
structure or other work directed 
at any of several employers who are 
in the construction industry and are 
jointly engaged as joint venturers or 
in the relationship of contractors and 
subcontractors 4 

These bills 
picketing from the 
cott” jurisdiction of Section 8(b) (4) 
(B). Common site picketing would 
be permitted so long as it is “not 
otherwise unlawful.” 


would remove such 
“secondary boy- 


A list of arguments for and against 
this legislation has been 
compiled by Sar A. Levitan, of the 
Library of Congress Legislative Ref- 
Heslet, 


proposed 


erence Service, and Mary R. 
of the library’s economics division. 
Mr. Levitan advances these four argu- 
ments in favor of H. R. 9070: 


(1) The 
recognize the realities of 
bargaining in the construction indus- 


Denver decision fails to 


collective 


try. It is based on a technicality that 


the contractors and subcontractors on 
any construction site are separate em- 
ployers. Legally this is true, but even 
a cursory examination of the inter- 
relationship between the contractor 
and the subcontractors would show 
that their operations are closely inter- 
related and that any contractor, before 
bidding on a construction job, must 
carefully plan the cost and type of 
labor that subcontractors will supply 
him for the various tasks usually per- 
formed by them. The intent of Taft- 
Hartley was obviously to ban secondary 
which affect neutral em- 


boycotts 
This is not the situation that 


ployers. 
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exists in the construction industry. 
In defense of the prohibition of sec- 
ondary boycotts, Senator Robert A. 
Taft stated in the debate on the floor 
of the Senate: 

“This position makes it unlawful 
to resort to a secondary boycott to 
injure the business of a third person 
who is wholly unconcerned in the 
disagreement between an employer 
and his employees.” (93 Congressional 


Record 4323 (April 29, 1947).) 


Obviously, if we are to follow the 
Taft reasoning, the ban on secondary 
boycotts should, therefore, not apply 
to the construction industry. 


(2) In the absence of subcontrac- 
tors, an employer could not require 
his union employees to work side by 
side with a few selected craftsmen 
who would undercut union 
In manufacturing, for example, the 
union would be free to strike and 
picket an establishment if the em- 
ployer chose to employ nonunion 
electricians at rates below union scales. 
The union would have the freedom 
to picket the establishment and peace- 
fully advertise that an employer re- 
fused to pay union wages to the 
electricians, and such picketing would 
be legal if the majority of the em- 
ployees in the collective bargaining 
unit to be represented by the 
structure of the 
industry—each 


scales. 


che se 
The 


construction 


union. unions 
in the 
craft being represented by a different 
union—prevents this kind of repre 
sentation. The Supreme Court minor- 
ity in the Denver case characterized 
the 
rangements that have no significance 


this as “fortuitous business ar- 
so far as the evils of the secondary 
boycott are concerned.” 

The minority of the Supreme Court 
recognized the realities of the struc- 
ture of employers and unions in the 
construction industry by asserting in 
the Denver opinion: 
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“The picketing would undoubtedly 
have been legal if there had been no 
subcontractor involved—if the gen- 
eral contractor had put nonunion men 
on the job. The presence of the sub- 
contractor does not alter one whit the 
realities of the situation; the protest 
of the union is precisely the same.” 


(3) The ban on picketing in the 
construction industry, as interpreted 
by the Supreme Court, undermines 
the very purpose of the Labor Manage- 
ment Relations Act, which is aimed 
in part to “prescribe the legitimate 
rights of both employees and em- 
ployers. ” Evidence presented 
before the House Subcommittee on 
Labor-Management Relations of the 
Education and Labor Committee showed 
that the decision has encouraged open 
shop activities in the construction 
industry, with the accompanying 
It was 


undermining of union scales. 
found, for example, that in some cities 
union contractors have been replaced 
by open shop employers in the construc- 


tion industry. Indeed, it is significant 
to remember that the nonunion sub- 
contractor in the Denver case paid his 
electricians $.42 less per hour than 
the union scale. 

The issue, therefore, in approving 
H. R. 9070 is whether a union would 
be permitted to protect the economic 
interests of the members and preserve 
the union scale, or whether the law 
would continue to encourage nonunion 
employers in the construction indus- 
try and thereby undermine the union 
standards. 

The fact is that contractors 
ploying union labor have supported 
legislation aimed at overruling the 
Denver decision; the associations of 
masons, electrical, and painting and 
decorating contractors of America sup- 
port the enactment of H. R. 9070. All 
these associations have, of course, 
taken a strong position against sec- 
ondary boycotts which are aimed at 
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an innocent third party; but they 
recognize that the needs to preserve 
union standards in the construction 
industry require that the unions must 
be allowed to protect the interests of 
refusing to work 
the 


their members by 
with nonunion workers in 
struction industry. 


con- 


Again, in the words of the Supreme 
Court minority in the Denver case: 

“The employment of union and non- 
union men on the same job is a basic 
protest in trade union history. 
The union was not out to destroy the 
contractor because of his antiunion 
attitude. . . . All the union asked 
was that union men not be compelled 
to work alongside non-union men on 
the same job 


(4) Experience has shown that the 
normal union representation elections 
cannot be held in the construction 
industry because of the short duration 
of employment of any worker normally 
employed by an employer. The only 
effective way available for the unions 
in the construction industry to pro- 
tect their standards is to refuse to 
work with nonunion employees. In 
any other industry, the union can 
express this objection by picketing 
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the employer concerned. The Denver 


has con- 


case denied unions in the 
struction industry this elementary 
protection, which is available to work- 
ers in the rest of American industry. 

The Moore-Drydock criteria estab- 
lished by the National Labor Rela- 
tions Board (92 NLRB 547) with 
regard to the rights of employees to 
picket an establishment should also 
be applied to the construction indus- 
try, and the special limitation appli- 
cable to the unions in this industry 
should be eliminated. 

Mr. Levitan then submits four pos- 
sible arguments against the passage 
of H. R. 9070: 

(1) The major contribution of the 
Taft-Hartley Act was to limit some 


of the 
Section 8(b)(4) restricted the power 


coercive powers of unions. 
of unions to engage in secondary boy- 
cotts. Senator Robert A. Taft ex- 
plained the need for this section in 
the following words: 

“. . . under the provisions of the 
Norris-LaGuardia Act, it became im- 
possible to stop a secondary boycott 
strike, no 
unlawful it may have 
All this pro- 


or any other kind of a 
how 
common 
vision of the bill 
the effect of the law as to secondary 
forth that 
are good secondary boycotts 
Our 


matter 
been at law. 


does is to reverse 


boycotts. It has been set 
there 
and bad secondary boycotts. 
committee heard evidence for weeks 
and never succeeded in having any- 
one tell us any difference between 
different kinds of secondary boycotts. 
So we have so broadened the provi- 
sion dealing with secondary boycotts 
as to make them an unfair labor prac- 


tice.” (93 Congressional Record 4198.) 

The NLRB and the 
preted this provision in light of Sec- 
collective 


which 


courts inter- 


which 
and 


tion 7, encourages 


bargaining, Section 13, 
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permits the unions to engage in strikes. 
The criteria for permissive picketing 
were laid down in the Moore-Drydock 
case and in the Washington Coca Cola 
Bottling Works, 107 NLRB 233 (1953). 
Picketing by construction unions on 
a site where many employers are in- 
volved clearly does not come under 
the criteria worked out by the NLRB. 
While the present limitation of the 
Taft-Hartley Act still permits con- 
siderable secondary boycott activity, 
the enactment of H. R. 9070 would 
turn the clock back and exempt one 
of America’s great industries, in- 
volving millions of employees, from 
reasonable restriction upon picketing 
and engaging in secondary boycotts. 

(2) The Taft-Hartley Act already 
from the protection 
the act 
Senator 


exempts “allies” 
of secondary boycotts; and 
does not, in the words of 
Taft, “apply to a case where a third 
party is, in effect, in with 
or acting as a part of the secondary 
(93 Congressional Record 
contractors 


cahoots 


employer.” 
8709.) But the several 
and subcontractors engaged in a con- 
struction project are clearly not part- 
ners within the meaning of the law. 
The relationship of subcontractors to 
contractors is that of independent 
producers or entrepreneurs, compar- 
able in many respects to suppliers and 
major producers in any industry. It 
is therefore only fair that employers 
in the construction industry should 
have the same protection from coer- 
cive union activities as is extended 
by the law to employers in other 
branches of American industry. 
The R. 9070 
add collective 


(3) passage of H. 


would obstacles to 
bargaining. 
a major problem among American 
unions. Overturning the Denver de- 
cision would intensify the strife be- 
tween the and industrial 
unions, which has already caused con- 
siderable unrest. It has been suggested 
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Jurisdictional conflict is 


construction 





that H. R. 9070 would legalize picket- 
ing by industrial unions where build- 
ing trade craftsmen are engaged in 
repair of manufacturing plants. It 
may also permit building trades unions 
to picket and engage in secondary 
boycotts of manufacturers who engage 
members of industrial unions in repair 
and construction work. 


(4) H. R. 9070 would give every 
union in the construction industry 
what amounts to an effective strangle 
hold on all the labor that is being 
done on a site. By picketing the site, 
a union could force the employer to 
deal only with union contractors or 
subcontractors and prevent the non- 
union employers from securing any 
work. Legalizing secondary boycotts 
on construction sites would further 
increase the virtual monopolistic power 
of the building trades unions in the 
industry. It is commonly recognized 
that the unreasonable work restric- 
tions imposed by some of the construc- 
tion unions have impeded productivity 


in that industry and have contributed 
significantly to the high cost of hous- 
ing in the United States. Under H. R. 
9070, any union—no matter how small 
its contribution to construction on a 
site—would be able to force the cessa- 
tion of operations. This would impose 


great burdens on the construction 
industry and would further increase 
the cost of construction in the United 
States. 

Moreover, all construction workers, 
like other workers, are protected in 
the right to join a union or not to 
join a union. If the employees of the 
subcontractor have not joined a union, 
they have the right to protection from 
coercion by unions not of their own 
choosing. 


As we go to press, the Labor Sub- 
committee of the Senate Labor and 
Public Welfare Committee is meeting 
to consider this proposed amendment 
to Taft-Hartley. Senator Kennedy, 


554 


who is sponsoring the bill, chairs the 
labor subcommittee, and he is expected 
to use a Democratic majority to get 
the subcommittee’s endorsement on 
the bill when it is reported to the 
full committee. 


Women's Bureau Anniversary 
Under Secretary of Labor James T. 
O'Connell was the main speaker at the 
conference celebrating the fortieth an- 
niversary of the Labor Department's 
Women's Bureau. 

The Women’s Bureau of the United 
States Department of Labor, at a 
conference in Washington, D. C., re- 
cently commemorated its fortieth an- 
niversary. The purpose of the bureau 
is to formulate standards which shall 
promote the welfare of wage-earning 
women and advance their opportuni- 
ties for profitable employment. 

As the main speaker at the confer- 
ence, Under Secretary of Labor James 
T. O’Connell pointed out that although 
women will play an increasingly 1m- 
portant role in tomorrow’s labor force, 
their primary role must continue to 
be that of the homemaker. O’Connell 
forecasts that by 1970 more than one 
out of every three the 
labor force will be a The 
reason for this, he explained, is that 
due to the low birth rate of the 1930's, 
we now find that in the years immedi- 
ately ahead the white male worker be- 
tween 25 and 44 will no longer be 
available in sufficient numbers to fill 
Thus we encounter 


members of 
woman. 


labor’s demands. 
the rising prominence of the older 
worker, the very young worker, the 
handicapped worker, the worker com- 
ing from a minority group and, es- 
pecially, the female worker. 

The Under Secretary pointed out 
that maintaining the correct balance 
between these two worlds of women— 
labor and home—is going to become 
an increasingly difficult task. 
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Russian women comprise 53 per 
cent of that nation’s total labor force. 
This is accomplished mainly through 
a system of day-care and even week- 
care whereby children and mothers 
are separated, thus partly freeing the 
latter for industry. The United States 
could not adopt such a policy without 
incurring permanent damage to our 
family-centered O’Connell 
said. “When a woman comes to be 
viewed first as a source of manpower, 
and secondly as a mere agent for re- 
production of more manpower, and 
only thirdly and distantly as a mother, 
as the creator of home life, and the 
basic source of the emotional strength 
of the family, then I think we are los- 
ing very much of what supposedly 
the Communist 


S( ciety, 


separates us from 


world,” he said. 

The career of Alice K. 
present director of the Women’s Bureau 
and Assistant to the Secretary of 
Labor, is a prominent illustration of 
how an American woman solved this 
problem of balancing the home life 
with the occupational life. She is the 
wife of an advertising executive and 
the mother of two grown 


Leopold, 


sons. 


Rank and File 


Throughout the years she has held 
various governmental labor positions 
and received honors from several edu- 
cational and social organizations. In 
1953 President Eisenhower appointed 
her to the position she now occupies 
in the Department of Labor. 


Prejudice 

NLRB Chairman Boyd Leedom discusses 

prejudice, a ‘haunting problem’’ in 

labor relations. 

Prejudice is “preconceived judgment 
or opinion; unreasonable predilection 
or objection; especially an opinion or 
leaning adverse to anything without 
just grounds, or before sufficient 
knowledge.” 

In an address on May 24 before the 
twenty-eighth spring meeting of the 
National Paperboard Association, 
Boyd Leedom, Chairman of the Na- 
tional Labor Relations Board, defined 
prejudice as above. 

Mr. Leedom then told his audience, 
both management and union leaders, 
they should take a sharp look at their 
prejudices: 

“On the one side, we find the emo- 
tionally charged determination on the 
part of some employers that no union, 
however good for his employees or 
his business, is going to work its way 
into his business affairs. On the other 
side is the fractious type of union 
leader who spends much of his time in 
villifying his own organization’s sources 
of being, that is, the business enter- 
prises which pay wages to his own 
union’s members. This latter attitude 
puzzles me greatly, for I can imagine 
no more useless member of society 
than a trade union leader whose tac- 
tics, if followed to a logical conclusion, 
could lead only to the extermination 
of business enterprise and the elimi- 
nation from the ranks of labor of his 
own dues-paying union members.” 
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CURRENT LITERATURE 


in the Labor Field 








Bargaining with Hotel Workers 

The New York Hotel Industry: A 
Labor Relations Study. Morris A. 
Horowitz. Harvard University Press, 
Cambridge 38, Massachusetts. 1960. 
265 pages. $6. 

“There are many signs that the 
American community does not fully 
understand collective bargaining,” 
claims Professor Horowitz, chairman 
of the Economics Department, North- 
eastern University. In this book he 
has outlined the results of a study 
of the collective bargaining relation- 
ship between the New York Hotel 
Trades Council and the Hotel Asso- 
ciation of New York City over the 
past two decades. The conclusions he 
reaches offer instructive insights into 
national developments in labor rela- 
tions. 

One central theme of the study is 
the diversity of interests on both 
sides of the bargaining table. The 
hotels in the association vary in size, 
clientele and a variety of other as- 
pects. At the same time, the workers 
and labor organizations reflect a di- 
versity in skills, racial background, 
occupational grouping, etc. Yet both 
sides are bound together by common 
interests. Professor Horowitz feels 
that the community needs to know 
this theme of diversity and uniform- 
ity if it is to appreciate the tasks 
which confront the leaders of labor 
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organizations and management asso- 
ciations in reaching bargaining agree- 
ments. 

This volume is part of a larger 
study of the history of labor-manage- 
ment relations in the United States. 
The series is sponsored by the Wer- 
theim Publications in Industrial Re- 
lations. 


Biracial Labor Force 

Employing the Negro in American 
Industry. Industrial Relations Coun- 
selors, Inc., Rockefeller Center, 1270 
Avenue of the Americas, New York 
20, New York. 1959. 171 pages. $6. 

In the preface of this research proj- 
ect, Vice President Richard Nixon 
states that “discrimination has 
come a luxury which business in a 
free, competitive enterprise system 
cannot afford.” The growth and de- 
velopment of the American economy 
has been the source of expanding 
employment opportunities since the 
founding of the nation. Today, the 
expansion of opportunities for Ne- 
groes has become an _ increasingly 
important issue in industry. As indus- 
trial operations expand, manufacturers 
must rely on the Negroes, who com- 
prise 10 per cent of the civilian labor 
force, to fill the breach. 


be- 


The employment of minority groups 
has rarely been examined as a mana- 
gerial problem. This study integrates 
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the experience and information on the 
policies and practices of 44 companies 
that have been active in the employ- 
ment of Negroes in skilled jobs. The 
results of this research should prove 
valuable to employers who must make 
labor force in the 


use of a biracial 


future. 
surveyed, 
ascribed 


In the companies the 
various managements their 
decision to utilize Negroes in the work 
force to one or more of seven primary 
reasons: additional source of labor 
supply, governmental requirements, a 
realistic step in effective personnel 
management, a matter of principle, 
appeal of the national Negro customer 
market, the public relations factor, 
and appeals made by organizations 
devoted to improving the situation of 
the Negro. 


Some employers indicated that the 
employment of Negroes had come 
about without any conscious policy 
decision. They felt generally that if 
Negroes are in the community and 
apply for employment, they should be 
hired to fill any job vacancy or open- 
ing for which they are individually 
qualified, or are better qualified than 
other applicants. However, most of 
the companies surveyed came to a 
point, for one reason or another, where 
they felt it was sound management to 
review their thinking and make a 
policy decision about employing and 
promoting Negroes. 

Many of the managements adopted 
special practices in recruiting and 
selecting Negroes at the outset of 
their biracial hiring programs. The 
great majority of these companies 
abandoned the special programs after 
the initial hiring and returned to a 
standard program for the hiring of all 
employees, regardless of race, It took 
some companies only a few weeks to 
effect the employment of Negroes and 
return to normal handling of the em- 


ployment function. In others, the 
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period extended for as long as several 
years. The majority of the companies, 
however, satisfactorily utilized their 
normal hiring program from the out- 
set in recruiting Negroes for the labor 
force. 

In the placement and orientation of 
Negro employees, the company expe- 
rience may be expressed in two broad 
generalizations: (1) in most situa- 
tions a company’s usual placement 
and orientation procedures, if well de- 
signed and competently administered, 
can be applied just as satisfactorily to 
Negro 
(2) in 


employees as to 
situations 


incoming 
others; and 
departures from customary practices 
are necessary in order to effect initial 
placement or upgrading of Negro em- 
ployees without friction and to the 
best advantage of the company and of 
the Negro employees. 


some 


These managements which have re- 
tained their planned methods of spe- 
cial induction for Negro employees 
have, from the outset, felt the neces- 
sity to take into account such factors 
as local traditions regarding the em- 
ployment of Negroes, the known 
temper of the white work force and 
the extent of experience in industry 
that Negroes have had. Character- 
istic of their over-all approach is the 
concept of gradual induction of quali- 
fied Negro candidates into a variety 
of jobs. 


Many of the various managements 


pointed out some practical considera- 
tions that stand in the way of rapid 
promotion of Negro employees up the 


organization’s ladder. Three of the 
more widely expressed reasons were 
(1) the generally low seniority status 
of Negro employees, compared with 
that of their white co-workers; (2) 
the inability of the great majority of 
them to qualify for promotion on the 
basis of their past training or experi- 
(3) a similar incapacity 
lack of desire to 
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ence; and 


combined with a 





undertake the necessary training that 
would equip them for advancement. 
The latter characteristic was particu- 
larly apparent in companies that had 
hired Negroes only for unskilled jobs, 
with no contemplation of promoting 
these employees to higher classifica- 
tions at the time of their selection. 


Management evaluation of the rela- 
tive performance of Negro and white 
employees resulted in a clear majority 
finding that Negro employees are on 
the whole no better and no worse in 
their over-all performances than white 
co-workers. It was generally found 
that given effective supervision, under 
firm but fair discipline, Negro em- 
ployees measure up in the quantity 
and quality of work they produce. 
There is a need for the Negro worker 
to overcome weaknesses which stem 
largely from his being less prepared 
for the responsibilities of industrial 
employment, according to the man- 
agements surveyed. In the majority 
of cases, however, the Negro em- 
ployee was found to be equal to white 
workers in the areas of job attitude, 
absenteeism, tardiness, accidents and 
ilinesses, turnover, and quantity and 
quality of work. The Negro was rated 
lower than the white worker only in 
the area of wage assignments, which 
probably stems from the general in- 
experience of the Negro. 

Employer experience and thinking 
on all aspects of Negro-white em- 
ployee relationships disclosed three 
central concepts of management re- 
sponsibility in this area: (1) that in 
maintaining harmonious _ relations 
management should concern itself 
with seeing that performance and 
conduct on both sides do not violate 
the company’s policies and require- 
ments, thereby laying the basis for 
mutual respect; (2) that such man- 
agement concern is reasonable be- 
cause harmonious relationships in the 
work group tend to be conducive of 
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productive effort; and (3) that the 
efforts of management in securing the 
desired relationships should stem not 
from a desire to get people to like each 
other, but from its obligation to as- 
sure that just and equitable treatment 
is afforded to all employees, and from 
the necessity to maintain discipline at 
the working place. 

This last concept seems to be the 
key to the findings of this research 
study. The researchers found that, 
by and large, the companies involved 
in hiring and placing Negro workers 
approached the problem not as a 
moral, social or community problem, 
but simply as a problem in industrial 
relations, Their object was to insure 
harmonious employee _ relationships, 
thus benefitting the company and 
boosting production. Virtually all of 
the companies surveyed felt that the 
Negro employee can be sucessfully 
integrated into the labor force, even- 
tually making a valid contribution to 
the company, if management provides 
a well-administered program of place- 
ment and orientation. 


Labor Relations Speeches 
Industrial Relations. 
3ureau of Industrial Relations, Uni- 


Addresses on 
Michigan, Ann Arbor, 
1959. 250 pages. $4.50. 


This is a collection of 16 speeches 
made before conferences of business 


versity of 
Michigan. 


executives sponsored by the Michigan 
Bureau of Industrial Relations. Topics 
include fringe benefits, managerial 
teamwork, wage determination and 
management-worker relations. 


Wages 

Standards of Wage Determination. 
Paul Bullock. Institute of Industrial 
Relations, BAE Building, University 
of California, Los Angeles 24, Cali- 
1960. 99 pages. 75¢. 
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The author of this book is a former 
wage analyst for the National Wage 
Stabilization Board. He brings a 
knowledgeable approach to the prob- 
lem of wage determination, analyzing 
the factors that must be considered 
and putting forth suggested methods 
for fair wage standards. 
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Labor Contracts . The March, 
1960 Wisconsin Law Review carries an 
article dealing with the problems of 
drafting a labor contract. The author 
points out that with the advent of 
incentive systems of compensation, 
sales formulae and the 
technicalities of fringe benefits, the 
labor draftsman’s task is far more 
complex than it was in the early days 
of collective bargaining. 

John L, Waddleton, chief counsel 
for the Industrial and Community Re- 
lations Allis-Chalmers, 
mulls over the problems facing the 
contract draftsman and analyzes the 
steps that must be taken in drawing 
up a satisfactory contract. He dis- 
cusses the “residual” theory of the 
labor contract—-the theory that the 
contract is simply a series of restric- 
tions on the uninhibited 
rights of the employer to conduct his 
operation in accordance with his best 
judgment. Although this is an over- 
simplification, the residual theory is 
useful as an “anchor point” concept in 


commission 


division of 


otherwise 


contract construction, 


The contract must be drawn to limit 
the employer's unqualified rights as 
required under federal, state and 
municipal law, and in accordance with 
agreements reached at the bargaining 
table. Under the residual theory, the 
negotiating and drafting of practically 


every provision can be approached 
from the standpoint of just what facet 
of the employer's decision-making op- 
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portunity he is divesting. The em- 
ployer’s right to make specific decisions 
is implicit in the underlying theory 
upon which the contract is based; 
therefore, any expression of such right 
should be phrased, “the employer re- 
tains the right to ry 


Mr. Waddleton concludes: “In the 
drafting of a labor contract there is 
no substitute for (1) a detailed know- 
ledge of the modus operandi of the 
principal's (employer's) shop, office, 
or service establishment, as the case 
may be, and (2) experience. ne 
when beset by a problem, the labor 
contract draftsman should not hesitate 
to lean upon and borrow from his pro- 


fessional colleagues.” 


Arbitration ... There is sure to 
be an increase in the use of “neutrals” 
in the capacity of mediators, fact 
finders or arbitrators in settling labor 
disputes, as a result of the 1959 steel 
strike. So states the author of an 
article appearing in the Winter, 1960 
issue of the Southwestern Law Journal, 
Professor Nathan P. Feinsinger of the 
University of Wisconsin Law School. 
despite its immediate hard- 

ship to all concerned, the steel dispute 
. . [has] been a constructive experi- 
ence for the nation as a whole.” Pro- 
fessor Feinsinger feels that the collective 
bargaining process was not correctly 
applied to the steel strike. He sees 
the difficulty as being the failure of 
the parties to make use of an adequate 
collective bargaining facility. As a 
the use of 
neutrals 


result, he sees extensive 
third-party 


prominence in the future, whether by 


coming into 
private agreement or through govern- 
ment appointment. 

The article discusses recent trends 
in arbitration. Professor Feinsinger 
advocates the integration of arbitra- 
tion as a component of collective bar- 
gaining rather than an alternative to 
“Collective bargaining 
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it. He says: 





has not failed. The most con- 


structive step which [labor and man- 
agement] can take to improve their 
performance is to make wider use of 


voluntary arbitration, with less emphasis 
on its ‘final and binding’ character, 
and more emphasis on its utility for 
solving problems.” 





GENERAL ROLE OF MEDIATION IN COLLECTIVE BARGAINING— 
Continued from page 456 





the public, as being at a critical junc- 
ture. In any such dispute, major 
reliance for settlement is still placed 
upon the parties. The mediator’s role 
is distinctly a minor one. His inter- 
cession may have been requested by 
one or both disputants not because 
they seek his assistance in averting 
an impending strike, but because they 
have learned through experience that 
his expert suggestions and guidance 
can substantially aid in overcoming 
obstacles that seem likely to disrupt 
negotiations. He serves as a sound- 
ing board on tactics and, more rarely, 
on strategy. In contrast to the former 
concept, this contemplates that the 
mediator will, participate in substan- 
tially more negotiations, and will not 
endeavor, as a matter of policy, to 
restrict making his entry at only the 
final and critical stage of negotiations. 

The government’s role is thus a 
minor one in collective bargaining not 
in terms of limiting its direct partici- 
pation to the relatively few strike or 
impending strike situations, but, 
rather, in the sense that (1) it sup- 
plants, to only a minor degree, the 
efforts of the parties at resolving their 
own problems; and (2) it diminishes 
in no way the responsibility of the 
disputants to make the decisions es- 
sential to concluding the negotiations. 


A major effect of mediation under 
this concept is to endow collective 
bargaining with a maturity and ra- 
tionale that might be absent, were the 
disputants’ problems to go unheeded 
for lack of criticality. Under the 
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guidance of the mediator, a labor 
relations professional committed to 
the premise that all problems have at 
least one mutually satisfactory solu- 
tion, logic and analysis as the most 
efficient means of resolving disputes 
tend to displace argumentation based 
chiefly on personality and emotional 
drives, where these have passed the 
point of diminishing returns. Partici- 
pation by disputants in a proceeding 
that yields workable agreement, where 
misunderstanding _ pre- 
virtues of and 


and 
vailed, enhances the 
builds confidence in the institution of 
collective bargaining as a problem- 
solving method. (A major mediation 
technique, that of resolving issues 
through the oft-disparaged means of 
horsetrading, contributes in no small 
measure to the disputants’ sense of 
competence and creativity. This 
especially obtains where the mediator 
succeeds in minimizing his role and 
in encouraging in the disputants an 
awareness of their own potential for 
self-determination. ) 


conflict 


Conclusion 

Skillful mediation contributes sub- 
stantially to the process of creating 
agreement out of Entirely 
apart from this role, it uniquely aids 
disputants in their endeavors to pro- 
vide substance to the concept of col- 
lective bargaining. To the extent it 
meets with success, it plays a signifi- 
cant role in adding flesh and blood 
to the skeleton of industrial self- 
government. [The End] 
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In Future Issues... 


The next issue will carry the full text of papers presented in 
Detroit at the spring meeting of the Industrial Relations Research 
\ssociation. For the past several years, we have been favored with 
the opportunity to cooperate with this splendid association in com- 
municating the expertise of its speakers to industrial relations people. 
The meetings always discuss issues of pressing current concern as 
well as matters of continued interest to researchers, practitioners and 
teachers in the industrial relations field. As in previous years, the 
participants’ topics reflected the interdisciplinary and tripartite nature 
of the association’s membership. The needs and pressures of work are 
constant, unending and ever-present—a fact that management and 
unions must live with, do live with and will continue to live with, 
each responding within its own sphere. The exchange of ideas 
through papers such as those presented at these meetings makes for 
better solutions to these problems. 


The first session explored the Landrum-Griffin Act. The chairman 
of this session was Russell A. Smith, associate dean of the University 
of Michigan Law School and codirector of the Institute of Labor and 
Industrial Relations, The University of Michigan-Wayne State Uni 
versity. Walter E. Oberer and Boaz Siegel presented papers, which 


were commented on from the union’s view by Thomas E. Harris, 
associate general counsel, AFL-CIO, and from management's view by 
John Van Aken, a Chicago attorney. 


The second session dealt with the subject of cooperation among 
managements in collective bargaining. Its chairman was Ronald W. 
Haughton, codirector, Institute of Labor and Industrial Relations, 
The University of Michigan-Wayne State University. Speakers at this 
session were Mark L. Kahn, W. H. McPherson, Jack Stieber and 


Frank C. Pierson. 


The third session, under the chairmanship of Murray Edelman, 
concentrated on political participation. Warren Miller, Mitchell 
Sviridoff and Thomas R. Reid delivered papers pertinent to this topic. 


The fourth session was under the chairmanship of John T. Dunlop 
of Harvard University. Philip Arnow, assistant commissioner, Bureau 
of Labor Statistics, United States Department of Labor, spoke on the 
problem of foreign competition. Comments were made by Lazare 
Teper of the International Ladies’ Garment Workers Union and by 
Leo Teplow of the American Iron and Steel Institute. 





READY SOON—Practical Labor Relations Help in a Single Unit 


CCH’s Brand-new 


LABOR 
LAW COURSE / 


lith Edition 


® Quickly Answers Thousands of Labor 
Law Questions 





: Over 1,200 pages 
© Gives How, What, Why of Labor Law, dt in Chis Manteo 
Labor Relations Today 814” x 10” Ring Binder 


. Colored Tab Guides fo 
e Handy for Fast Reference, Brush-up Split-Second inna 


or Training Lies Flat for Easy Reading 


Ready in late August, this dependable, understandable guide to 
labor law, to the real principles directing employer-employee-union 


relationships, is the one help that outlines clearly the “what’s- 
what-and-why” of labor law today. 


Impartial, uncolored, the COURSE brings together the basic federal laws 
dealing with “labor relations” and “wages and hours.” It explains and ana- 
lyzes these laws in the light of their interpretation by the courts, the NLRB, 
and federal agencies. Completely practical, it shows how the ruling “labor law 
principles” apply to the thousand-and-one problems they affect, and that 
concern you. 


IMPORTANT FEATURES OF THE COURSE 


e Reflects changes and new provisions made by the Labor-Management 
Reporting and Disclosure Act of 1959. 

e Provides latest 1960 laws, rulings and interpretations to press time— 
complete with explanation. 
Totally new section explains the use of CCH’s LABOR LAW RE- 
PORTS and major government publications. 
Excerpts from “real-life” contracts show how others have solved many 
problems during negotiation. 
Federal labor statutes concisely presented, with detailed discussions of 
their provisions. 


Order Your Copy Today! You'll find it the Some Subjects Covered: 

convenient source you want for locating Introduction to Labor Law 

hard-to-dig-up labor law facts. Use the Labor Unions, Organization, Operation 

handy tear-off card attached. Price, just Labor Relations, Agencies, Procedure, 

$16.50 a copy on 15 days’ approval. In eae eee, sargaining Agents, 
7 ollective bargaining 

eer Arbitration, Conciliation, Mediation 

Wage-Hour Controls 

Control of Union Affairs 


Cc Cc H, PRODUCTS, CoM PANY, and much, much more 


NAA LANNNNOOHHNNHHN HON 





























